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IN THE HIGH COURT OF SOUTH AFRICA
DURBAN COAST AND LOCAL DIVISION

CASE NO.
In the matter between :

JAMES BALLARAN PILLAY


           First Applicant. 
GUNUMN PILLAY



                   Second Applicant.
MALLIE GOVENDER


                     Third Applicant.
and

RICKY GOVENDER


                   First Respondent. 
SHAG GOVENDER



               Second Respondent.

LEON GOVENDER



                 Third Respondent.
MONA PILLAY 



               Fourth Respondent.
THE MINISTER OF SAFETY

AND SECURITY



                  Fifth Respondent. 
THE STATION COMMANDER OF THE PINETOWN

POLICE STATION: SOUTH AFRICAN

POLICE SERVICES


                 Sixth Respondent.
_____________________________________________________________

FOUNDING AFFIDAVIT
_____________________________________________________________

I, the undersigned, JAMES BALLARAN PILLAY, do hereby make oath and say that :
 AUTONUMLGL  \* Arabic   

I am the first applicant in this application.

 AUTONUMLGL  \* Arabic   

The facts deposed to herein are within my own personal knowledge and belief save where the context indicates otherwise and are true and correct.  Matters of law referred to herein are based on the legal advice given to me by my legal advisors.
 AUTONUMLGL  \* Arabic   

I presently reside together with my wife, the second applicant in a wood and iron house on Lot 19, Motala Heights.  I am formally unemployed but I undertake odd mechanical work on vehicles and vehicle parts from my home from time to time.
 AUTONUMLGL  \* Arabic   

The second applicant is my wife, GUNUMN PILLAY, an adult female.  She is also presently unemployed and resides with me at our house on Lot 19, Motala Heights.
 AUTONUMLGL  \* Arabic   

The third applicant is MALLIE GOVENDER an adult female who is also presently formally unemployed but who undertakes temporary work from time to time and who resides in a separate house also situated on Lot 19, Motala Heights.
 AUTONUMLGL  \* Arabic   

The first respondent is RICKY GOVENDER an adult male businessman who presently resides at Lot 24, Raju Place, Motala Heights and who owns Lot 19, the property on which all of the applicants presently reside.  

 AUTONUMLGL  \* Arabic   

The second respondent is SHAG GOVENDER an adult male employee and relative of the first respondent who presently resides in Raju Place, Motala Heights.
 AUTONUMLGL  \* Arabic   

The third respondent is LEON GOVENDER an adult male painter and friend of the first respondent who presently resides at Lot 17, Motala Heights.  
 AUTONUMLGL  \* Arabic   

The fourth respondent is MONA PILLAY an adult female who is presently unemployed and who resides at the second respondent’s mother’s house on Lot 19, Motala Heights.
 AUTONUMLGL  \* Arabic   

The fifth respondent is THE MINISTER OF SAFETY AND SECURITY, cited herein in his capacity as the head of the South African Police Services in the Republic of South Africa whose address for service is care of The State Attorney, Metropolitan Life House, 379 Smith Street, Durban.
 AUTONUMLGL  \* Arabic   

The sixth respondent is THE HEAD OF THE PINETOWN POLICE STATION which is situated at Old Main Road, Pinetown, Durban.

 AUTONUMLGL  \* Arabic   

The second and third applicants and I previously brought an application in the above Honourable Court under case number 10578/07 which was heard before the above Honourable Court on 28 September 2007.  That application was for an urgent interdict to prevent the first respondent from evicting the applicants and from “assaulting, harassing, threatening or abusing, physically or verbally any of the applicants”.
 AUTONUMLGL  \* Arabic   

An interim order was granted on 28 September 2007 by the Honourable Mr Justice SWAIN.  A copy of that order is annexed hereto marked “A”.  Thereafter, on 20 October 2007 a final order was granted by consent save for the question of costs.
 AUTONUMLGL  \* Arabic   

The final interdict obtained against the first respondent has had limited effect on his behaviour towards the applicants.  While he has not threatened, harassed and assaulted us in his personal capacity he has continued to do so through his various agents, employees, family members, skivvies and lackeys.  As will be seen from what is stated below, and as already stated in our previous application and in the press, the first respondent is something of a self-proclaimed “feudal lord” of the area of Motala Heights. 
 AUTONUMLGL  \* Arabic  
In truth, he holds himself out as something of a dictator who appears to have curried favour with the local police station in Pinetown and who has through his intimidation, threats and acts of violence sown fear and terror throughout the residents of Motala Heights.
 AUTONUMLGL  \* Arabic   

I annex hereto marked “B” a copy of the article which appeared in the Mail & Guardian in September 2007.  The article sets out the intimidation which the first respondent has conducted against the residents of Motala Heights and the various threats that he has made to residents and journalists to “have you killed”.  
 AUTONUMLGL  \* Arabic   

The previous application under case number 10578/07 was brought as the first respondent, who owns two bulldozers threatened to bulldoze our houses if we did not vacate them by the end of the month.  The respondent had bulldozed a portion of our property on 5 August 2007 and threatened to return to bulldoze our properties.  This was just one of many incidents of damage to the third applicant’s property and physical threats and assaults.  The first respondent’s intimidatory tactics include dumping of waste from his glass factory onto our property and the property of other residents, burning plastic waste near homes in Motala Heights and refusing to allow any of the residents to remove the waste.

 AUTONUMLGL  \* Arabic   

The second and third applicant and I have been living in Motala Heights together with hundreds of other families in self-built houses for a period of as long as thirty seven years.
 AUTONUMLGL  \* Arabic   

The third applicant and I live on the property by virtue of written lease agreements concluded with the previous landowner MR R NAIDOO in approximately 1986 I annex hereto marked “C” a copy of that lease agreement.  
 AUTONUMLGL  \* Arabic   

As I understand it when the first respondent purchased Lot 19 which is the property on which we all live, the lease agreement with NAIDOO was ceded and assigned to the first respondent.  
 AUTONUMLGL  \* Arabic   

The third applicant and I have been paying rental of R150,00 per month directly to the first respondent since 2002.  
 AUTONUMLGL  \* Arabic   

The first respondent resides across the road from our houses and we paid the rental directly to him.  Recently the first respondent has refused to accept our rental.  

 AUTONUMLGL  \* Arabic   

Living in such close proximity to all the residents of Motala Heights, the first respondent is ever present and a constant physical threat to the otherwise peaceful living arrangements of the residents in Motala Heights.  
 AUTONUMLGL  \* Arabic   

According to my knowledge, the first respondent dumped waste on the third respondent’s driveway during November 2007.  When the third respondent approached the first respondent to discuss the matter the first respondent instructed him to park his car on my driveway.  Instead of clearing up the waste which has wrecked the third respondent’s driveway, the third respondent and his vehicle have now been foisted on me.  
 AUTONUMLGL  \* Arabic   

Nobody can move in Motala Heights without the first respondent knowing or hearing of it.  He operates predominantly through his brothers and other family members and his agents and employees who will often be sent down to threaten or verbally abuse any member of the community.  
 AUTONUMLGL  \* Arabic   

Despite many incidents the police have done nothing to assist the residents.  I have personally attended at the Pinetown Police Station on at least five occasions between 2006 and 2008 when I have attempted to lay a charge against the first respondent.  On every occasion the police official who has dealt with me has refused to open a docket or assist me in any way, citing the reasons as “insufficient evidence”.
 AUTONUMLGL  \* Arabic  
During September 2007 when the first respondent began bulldozing the third applicant’s property, a friend and fellow resident of Motala Heights, Shamita Naidoo, and I walked across to speak to the first respondent and to try and stop him from carrying on bulldozing.  He became very angry and he grabbed Shamita by her hand, dragged her and hit her across her back.  She fell to the ground. 
 AUTONUMLGL  \* Arabic  
When I told him that this is no way to treat a woman he began hitting me and told me to go home.  
 AUTONUMLGL  \* Arabic  
Shamita was taken to hospital as she appeared to be suffering from internal bleeding.  When we reported the matter to the Pinetown Police and gave a statement to Inspector Naidoo, he took down the statement and told us to return for the case number.  Shamita called him to ask for the case number and was told by Naidoo that there was in his opinion insufficient evidence to prosecute the first respondent.  He did give her a case number but nothing has come of the matter. 

 AUTONUMLGL  \* Arabic   

The first respondent appears to carry the support and favour of the Pinetown Police all of whom refuse to assist the residents of Motala Heights to protect us from him and his agents.

 AUTONUMLGL  \* Arabic   

Initially, when I obtained an interdict against the first respondent he, and his lackeys desisted from making any direct threats or assaults on me or my property but more recently those incidents have once again recommenced.  
 AUTONUMLGL  \* Arabic   

On 22 December 2007 I received a phone call from someone who identified himself as DEREK DIMBA’S (a local Councillor) nephew.  He told me that I had been “f…king around in Ward 5” and that he was going to “burn my house down”.  

 AUTONUMLGL  \* Arabic   

My telephone number is not in the phone book and I have no idea how the caller, if he was DEREK DIMBA’S nephew obtained it.  None of my friends who have my number would have given it to him.  I have seen DEREK DIMBA visiting the first respondent on several occasions and I can only assume that the first respondent must have given him my telephone number.  The first respondent has always maintained that he is politically connected and often mentions his support from the SAPS and the current President of the ANC, MR JACOB ZUMA.
 AUTONUMLGL  \* Arabic   

The third applicant received the same telephone call.  She was not present on that occasion and her grandson spoke to the same person who told her that he would burn her house down just like her husband did many years ago.  

 AUTONUMLGL  \* Arabic   

It is quite correct that the third applicant’s husband did inadvertently burn down the third applicant’s house many years ago in 1997.  Very few people know about the incident when the third applicant’s husband burnt down her house.  The first respondent knows about it because he was present just after the incident happened.  Again I can only assume that the first respondent relayed this piece of information to DEREK DIMBA or his son.  The caller said we will “burn your house down to charcoal”.
 AUTONUMLGL  \* Arabic   

On 30 March 2008 I found a petrol bomb lying some 5 metres from my house in the bushes.  It consisted of three 500ml bottles of petrol and one 250ml Smirnoff bottle also containing petrol.  There was a wick with a knot in one of the bottles and a 100 metre string which was still rolled in a ball.
 AUTONUMLGL  \* Arabic   

I noticed at the time that the petrol was a mixture of petrol and 2-stroke oil, the kind of oil used to run small motorbikes.  I know that the first respondent’s sons use such motorbikes and I have seen 2-stroke oil lying around on his premises.
 AUTONUMLGL  \* Arabic   

On this occasion I called the police.  They did come and have a look at the petrol bomb but took no action even though I again tried to lay a charge.
 AUTONUMLGL  \* Arabic   

On 16 April 2008, I decided to erect a chicken wire fence around the perimeter of my property.  In the course of constructing the fence, the first respondent and the second respondent walked across to my property and starting swearing at me saying they were going to evict me and that “they had given me notice and it was just a matter of time”.  The second respondent swore at me and stated “I’ll make sure that fence comes out.  I’ll show you how I can take that fence down and tear down your house”.  
 AUTONUMLGL  \* Arabic   

As they left my property after much swearing and further abuse, the first respondent said to the second respondent “F…ck that old man”.  After that they left but not without first calling the Metro Police who attended at my property.  The police informed me that I was living in illegal buildings and that I must pull them down.  They said that I was conducting an illegal business and I was to cease any further business immediately and clean up my property.
 AUTONUMLGL  \* Arabic   

I understand the allegation of an “illegal business” to arise from the fact that according to the Metro Police, the property is zoned “residential”.  As I occasionally fix local residents’ vehicles and vehicle parts on an ad hoc basis for spare cash they contend that my “business” is “illegal”.
 AUTONUMLGL  \* Arabic   

I deny that any work which I conduct on my property is “business”.  At most I may repair one car part per month.  It is certainly not a constant source of business nor does it constitute any formal business operation.

 AUTONUMLGL  \* Arabic   

Notwithstanding the above, on 17 April 2008 I tidied up my property.
 AUTONUMLGL  \* Arabic   

On 6 May 2008, the third respondent who lives at Lot 17 parked his car across my driveway.  At the time, I had many guests and church members at my property who were unable to leave as the driveway was being obstructed by the third respondent’s vehicle.  I asked him to remove it and he informed me that the first respondent had told him to park his car there and he refused to move it.  

 AUTONUMLGL  \* Arabic   

The third respondent’s car remained obstructing my driveway from 4.30pm to 10pm that evening.  There was nothing I could do to move it.  Any attempt by me would have been met with a violent retaliation by the first respondent or his agents.
 AUTONUMLGL  \* Arabic   

On this occasion the second respondent approached me and called me a “P….s”.  He told me that I have “a dirty heart and that this was not my property but he had been authorised by the first respondent to park his car there”.  

 AUTONUMLGL  \* Arabic   

The third respondent then shouted at me that I don’t get a stand (meaning an erection) anymore because when I was in prison ten men were having sex with my wife and he can prove that.  He shouted these words to me in front of my wife and family and other church members who were at my home at the time.
 AUTONUMLGL  \* Arabic   

Thereafter the third respondent jumped over my wire fence and sat down on it.  He continued verbally abusing me and then walked across my property onto his.  A few minutes later his returned with a number of family members and they all began yelling and shouting verbal abuse towards me.
 AUTONUMLGL  \* Arabic   

It was on this occasion that the fourth respondent, who rents a property from the third respondent’s mother told the second applicant she was going to pull our fence down because the first respondent has given her permission to do so.  

 AUTONUMLGL  \* Arabic   

The second applicant approached her as she was standing just on the other side of our fence and told her that she could not take our fence down.  She replied that the first respondent had given her permission and swore at the second applicant.

 AUTONUMLGL  \* Arabic   

The fourth respondent was holding two rather sharp knives and in the course of her shouting at the second applicant she threw one of the knives, a 4 inch carving knife at the second applicant saying “I’ll call Ricky [the first respondent]”.  She said “You, you, I’ll show you.  You’re a bitch and your husband can’t sleep with you.  Your water has gone to your brains”.

 AUTONUMLGL  \* Arabic   

On this occasion, the first respondent was present in the background.  He was observing the entire incident from his driveway approximately 15 meters away.  He told the fourth respondent that she could go ahead and pull it down.  
 AUTONUMLGL  \* Arabic   

It seems quite clear from what the second, third and fourth respondents have said to me and the other applicants that they are acting on the instructions of the first respondent. 
 AUTONUMLGL  \* Arabic   

I have no enemies in Motala Heights and am an old and established member of our community.  The only person who makes any trouble towards me is the first respondent.  I am not certain why.  Perhaps because he intends to develop on the property and wants to evict us as swiftly as possible.  I think that he sends people to harass me so that I will eventually give in and leave the property. 

 AUTONUMLGL  \* Arabic   

Late on the 6 May 2008, a friend and member of Abathlali Basemjondolo BHEKI NGCOBO heard about the incident and visited me and my family.  As BHEKI approached the entrance to my property he was met by the second respondent’s brother LIVINGSTONE and his brother-in-law, PETER SINGARAM who were bearing two pangas.  They asked BHEKI what he was doing on my property and when BHEKI tried to explain that he was visiting me they became violent and began swearing and waving their pangas around.
 AUTONUMLGL  \* Arabic   

At that point BHEKI called some of the residents from the adjacent property on Lot 49 to come and witness what was happening.
 AUTONUMLGL  \* Arabic   

A small mob of the first respondent’s agents including RADJAN, the third respondent’s cousin soon gathered around the incident and continued to shout and swear at BHEKI and me.  At one point one of the residents of Lot 49 took a stone and threw it at RADJAN.
 AUTONUMLGL  \* Arabic   

Shortly thereafter the crowd disbursed.  

 AUTONUMLGL  \* Arabic   

The whole incident was violent and frightening.  I feared that LIVINGSTONE and SINGARAM would well use the pangas which they were yielding.
 AUTONUMLGL  \* Arabic   

Later that evening at approximately 9.30pm the third respondent, his father-in-law, MR KRISHNA REDDY, his brother-in-law KEVIN and a member of the South African Police Services INSPECTOR P NAIDOO attended at my house.  
 AUTONUMLGL  \* Arabic   

NAIDOO told me that he intended to arrest me.  I immediately asked him on what grounds he intended to do so.  He could not give me any reasons but simply asked me to allow the third respondent to park his car on my property.  
 AUTONUMLGL  \* Arabic   

It is extremely inconvenient for me to have the third respondent to park his car on my property but I felt that I could not refuse it and of course I allowed him to do so.  
 AUTONUMLGL  \* Arabic   

The third respondent then accused me of damaging his car but I could not see any damage on his car at this time.  Thereafter they left my house.  
 AUTONUMLGL  \* Arabic   

On 7 May 2008 at 11am, a police car arrived at Motala Heights.  INSPECTOR VILJOEN arrived and began talking to the second respondent’s children.  Thereafter she came across to my property and said she was placing me under arrest for assault and malicious injury to property.  I asked what the basis was for these charges and she said that I had damaged the third respondent’s Toyota Tazz.  I asked her what damage I had caused but she could not tell me anything.  
 AUTONUMLGL  \* Arabic   

I told her the story of what had happened on the previous occasion but she simply ignored it.  While VILJOEN was arresting me she asked the third respondent’s wife for his number so that she could call him.  The third respondent’s sister, CHANTAL who was also present at the property said, “Let me go and call Ricky [the first respondent]”.
 AUTONUMLGL  \* Arabic   

Thereafter, the second and third respondents arrived at the premises and told INSPECTOR VILJOEN that we were staying illegally on the property and she should remove us.  They had a close conversation and thereafter INSPECTOR VILJOEN came across to me and grabbed me by my left arm and said I was under arrest and dragged me towards her car.  She said rather threateningly that I must tear down all my buildings which are illegal and that I must move from the property as I am not living there lawfully.
 AUTONUMLGL  \* Arabic   

I asked INSPECTOR VILJOEN if I could change my clothes as I was in my work clothes which were dirty.  She refused to allow me to change into clean clothes and forced me into the police vehicle.  I recall that she said to me “You don’t have an agreement of lease with the landlord and those black people [meaning the residents of Lot 49] will be moved out as well”.
 AUTONUMLGL  \* Arabic   

I did not do any damage to the third respondent’s Toyota Tazz and so no charges could have been founded on the basis of malicious damage to property or assault.  Inspector VILJOEN seemed to be arresting me for purportedly living on the property illegally.  

 AUTONUMLGL  \* Arabic   

I also recall on this occasion the second respondent saying to me that my wife and I must leave the property.  He specifically shouted “That interdict doesn’t work”.  
 AUTONUMLGL  \* Arabic   

I was taken to the Pinetown Police Station and kept in the cells for forty seven hours and forty five minutes after which I was released.  I was not given any indication of the details of the charges against me or the reason for being retained in the cells for such a long period.  I annex hereto marked “D” a copy of the notice of my rights in terms of the Constitution which is dated 7 May 2008. 
 AUTONUMLGL  \* Arabic   

After being detained in the cells for almost two days I was released without any request for bail.  I was simply given a warning to appear back in the Pinetown Magistrates’ Court on 15 June 2008.  It was totally unreasonable for the Police to have detained me for such a long time and then simply release me on a warning. 
 AUTONUMLGL  \* Arabic   

I am in the process of bringing an action for malicious arrest against the fifth respondent as there were patently no grounds upon which I was arrested on the 7 May 2008.  
 AUTONUMLGL  \* Arabic   

The incidents to which I have referred above are not merely petty incidents to which the normal resident of a suburb may be forced to tolerate by virtue of the proximity of residential dwellings.  They are part of a war of attrition, a campaign by the first respondent to drive all of the applicants off his property.
 AUTONUMLGL  \* Arabic   

We receive no protection from the local police who refuse to assist us.  When Court documents are to be served on the first respondent we cannot use the services of the local Sheriff who refuses to serve any documents on the first respondent.
 AUTONUMLGL  \* Arabic   

Without the assistance of the local South African Police Services, we have no alternative but to approach the above Honourable Court for relief.  If the SAPS performed their job properly, it would merely be a matter of laying a criminal complaint against the first respondent and/or his agents and employees etc. and the criminal process would take its course.  This has proved futile on so many occasions that we have given up all prospects of the police assisting us.  
 AUTONUMLGL  \* Arabic   

I respectfully submit that I have a clear right to live peacefully and freely on my property and not to have my dignity and bodily integrity infringed by continuous verbal abuse and harassment.

 AUTONUMLGL  \* Arabic   

I have no alternative remedy for the reasons which I have already stated above.  The police will not assist me and it is futile to try and ask any of the first, second, third or fourth respondents to refrain from harassing me.  All previous requests have not been adhered to and have only resulted in further harassment. 

 AUTONUMLGL  \* Arabic   

I respectfully submit that I live in constant threat of harm occurring to me or my family at the hands of the first respondent’s agents and/or the second, third and fourth respondents.

 AUTONUMLGL  \* Arabic   

I also submit that there is no prejudice to any of the respondents if this order is granted. 
 AUTONUMLGL  \* Arabic   

In all these circumstances I pray that the above Honourable Court grant the relief as set forth in the notice of motion to which this affidavit is annexed.





_______________________________






JAMES BALLARAN PILLAY
I CERTIFY THAT the deponent has acknowledged that he knows and understands the contents of this affidavit which was signed and sworn to before me at                   on this               day of                                  2008 under compliance with the Regulations contained in Government Notice No. R.1258 dated 21 July 1972 (as amended).






_______________________________






COMMISSIONER OF OATHS






FULL NAME :  






ADDRESS :    






AREA :       






CAPACITY :   

