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INTRODUCTION

1 The first applicant is Abahlali baseMjondolo Movement South Africa, a voluntary association with its headquarters at Kennedy Road Informal Settlement in Durban. The first applicant represents the interests of  shack dwellers who are all poor people without access to secure tenure or adequate housing. The second applicant is Sibusiso Zikode, the President of the first applicant.

2 The first applicant’s objectives are to improve the lives and living conditions of shack dwellers through inter alia: working to democratise the internal governance of informal settlements; working to develop and sustain co-operative projects aimed at generating income for shack dwellers; and working to ensure that shack dwellers are aware of their legal rights and are able to access and defend those rights.

3 The first applicant’s membership includes the residents of the Kennedy Road Informal Settlement as well as the residents of 16 other informal settlements in the greater Durban and Pietermaritzburg areas. The first applicant’s membership numbers over 20 000 people in the informal settlements affiliated to it in the Durban area alone.

4 In March 2007, the applicants became aware of the KwaZulu-Natal Elimination and Prevention of Re-Emergence of Slums Bill (“the Bill”). Upon studying the Bill, the applicants became concerned that it was designed to make it significantly easier to secure evictions of people living in informal settlements without adequate consultation or meaningful engagement, and without the provision of suitable alternative accommodation.

5 The applicants were also concerned that the effect of the Bill would be to undermine national legislation and regulatory instruments such as the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (“PIE”), the Housing Act 107 of 1997 (“the National Housing Act”) and the National Housing Code. These measures provide significant protection for people with insecure rights to land. They also require all informal settlements to be upgraded in situ. In situ upgrades must be undertaken by municipalities in partnership with affected communities.  Where – in certain limited circumstances – in situ upgrades are not possible, the above measures provide that relocations may be undertaken with the consent of the relevant community.

6 The applicants perceived clear conflicts between the national legislative framework dealing with the occupiers of informal settlements and the provisions of the Bill. For example, section 16 of the Bill made it compulsory for municipalities to institute eviction proceedings where the owner or person in charge of the land failed to do so within the period prescribed by the second respondent. In the applicants’ view, the mandatory institution of eviction proceedings was in fundamental conflict with the requirement that informal settlements be upgraded in situ and - where this was not possible – that relocations be undertaken in a voluntary and negotiated manner. Furthermore, it precluded meaningful engagement between municipalities and the occupiers of informal settlements. 

7 The applicants’ concerns were shared by others, notably Professor Marie Huchzermeyer of the University of the Witwatersrand, widely regarded as a leading South African academic on land and housing, and the United Nations Special Rapporteur on Adequate Housing, Mr Miloon Kothari. The applicants and others, including Prof Huchzermeyer and Mr Kothari, attempted to bring these concerns to the attention of the KwaZulu-Natal Provincial Legislature during the limited consultation process that preceded the Bill’s passing. 

8 Professor Huchzermeyer submitted a written submission on the Bill in which she pointed out that the Bill conflicted in fundamental respects with National Housing Policy as expressed in “Breaking New Ground” and Chapters 12 and 13 of the National Housing Code. These provisions provide inter alia for emergency procedures and for the upgrading of informal settlements. They are premised on engagement with affected communities. Prof Huchzermeyer was of the view that the Bill needed to be re-drafted in order to bring it in line with National Housing Policy:

“3.2 The need for the Bill to centre on the promotion of emergency preparedness and upgrading of informal settlements with relocation only as a last resort

….

Breaking New Ground does not suggest that slums will be eliminated though formal housing construction, but through structured upgrading of informal settlements. It requires all informal settlements to be upgraded, with relocation as a last resort.
Chapter 12 of the Housing Code enables certain responses to emergencies as they might arise in slums. Chapter 13 of the Housing Code, while also providing finance mechanisms for interim servicing of informal settlements, provides financing and inclusionary and participative procedures for the upgrading of informal settlements. The terms ‘control’ and ‘eviction’ are entirely at odds with this programme. If provincial legislation is required to eventually achieve the elimination of slums, it must force municipalities to comply with and implement Chapters 12 and 13 of the Housing Code.

In reality, few municipalities know about Chapter 13 of the Housing Code, few municipalities are prepared for the disasters and emergencies that regularly affect informal settlement communities, in particular fires, and few municipalities are taking any active measures to reduce this risk, by measures such as  extension of water hydrants and electricity into informal settlements….Municipalities are instead  encouraged in this Bill to focus on the active eradication of informal settlements through repressive measures such  as control and eviction, actively advocated for in this Bill… The use of the word ‘control’ in this Bill reflects a language that is profoundly anti-poor and anti-democratic. It has a frightening similarity with the language used by the apartheid government in its 1951 Squatting Act.”
 (emphasis added)

9 In her submission, Prof Huchzermeyer pointed out that slums will expand as long as housing delivery lags behind the rate of household formation.
 Accordingly, “in the context of complex obstacles to speeding up of housing delivery, slums, while never to be condoned, must be understood as providing temporary relief to the housing crisis.”
 Prof Huchzermeyer concluded that, as such, slums require improvement with the involvement of the occupiers rather than the displacement of the occupiers.
 This, as will be demonstrated in detail below, is precisely what “Breaking New Ground” and Chapter 13 of the National Housing Code require.

10 The United Nations Special Rapporteur on Adequate Housing, Mr Miloon Kothari, also expressed serious reservations in relation to the Bill:

“I note that the Bill refers to the ‘control and elimination of slums’ and focuses on land owners to prevent informal occupation and in cases of existing informal occupation to institute eviction proceedings. The purported aim of the Bill, however, seems to contradict the Prevention of Illegal Eviction from and Unlawful Occupation of Land Amendment Bill (PIE) which focuses on establishing rights for informal occupiers, and protecting them from forceful and undignified eviction.

It has been further alleged that the Bill does not foresee a comprehensive plan regarding alternative land available which was set out in the Constitutional Court decision in the Republic of South Africa v Grootboom (CCT 11/00) case. The formulation of the Bill: ‘In the event of a municipality deciding to make available alternative land or buildings for the relocation of persons living in a slum…’ seems to suggest that the municipality may not have an obligation in this regard. Furthermore, there seems to be no requirement for consultation with the persons that would potentially be affected by these decisions. This may be in contradiction with the national housing policy ‘Breaking New Ground’ (2004) which promotes a co-operative and participatory approach to informal settlement in-situ upgrade programme.”
(emphasis added)

11 Notwithstanding these concerns, the Bill was signed into law substantially unaltered on 2 August 2007.

12 On 12 February 2008, the applicants launched an application challenging the constitutionality of the KwaZulu-Natal Elimination of and Prevention of Re-Emergence of Slums Act 6 of 2007 (“the Slums Act”) in the Durban High Court.

13 In summary, the applicants submitted that the Slums Act is an unreasonable and retrogressive measure which exceeds the powers of provincial government, is fundamentally irreconcilable with national legislation and threatens to infringe the fundamental rights of some of the poorest and most vulnerable members of our society.

14 On 27 January 2009, the Honourable Judge President Tshabalala handed down judgment dismissing the applicants’ application and making no order as to costs. It is against that judgment that the applicants seek leave to appeal.

15 We will begin these heads of argument by submitting that this is a case in which it is in the interests of justice that leave to appeal directly to this Honourable Court be granted. 

16 Next we will set out, firstly, the constitutional and statutory framework applicable to housing rights and evictions and, secondly, the factual situation in Durban in relation to these matters. It is within this legislative, policy and social context that the Slums Act must be assessed. 

17 Having set the scene, we will proceed to develop each of our substantive arguments in turn. They are presented in the alternative. They are the following -

17.1 First, it is submitted that, properly construed in accordance with the applicable test, the Slums Act regulates not housing but land, in particular: land tenure, access to land and evictions. Since land is not a competence of provincial government, it is submitted that the Slums Act is beyond the legislative competence of the KwaZulu-Natal Provincial Government and accordingly invalid. 

17.2 Second, it is submitted that sections 9, 11, 12, 13 and 16 of the Slums Act are in conflict with section 26(2) of the Constitution and accordingly invalid.

17.3 Third, it is submitted that sections 9, 11, 12, 13 and 16 of the Slums Act are inconsistent with the provisions of PIE and the National Housing Act and fall to be declared inoperative to the extent of such inconsistency.

18 We will submit, with respect, that Tshabalala JP erred in rejecting each of the above arguments.

19 Finally, we will set out our conclusions.
APPLICATION FOR LEAVE TO APPEAL 

20 The requirements for granting leave to appeal directly to this court were summarised in Union of Refugee Women and Others v Director: Private Security Industry Regulatory Authority and Others
 as follows –

“Leave to appeal directly to this Court will be granted if it is in the interests of justice to do so.  Each case is considered on its own merits.  The factors relevant to a decision whether to grant an application for direct appeal have been listed as including whether there are only constitutional issues involved, the importance of the constitutional issues, the saving in time and costs, the urgency, if any, in having a final determination of the matters in issue and the prospects of success. These must be balanced against the disadvantages to the management of the Court's roll and to the ultimate decision of the case if the Supreme Court of Appeal is bypassed.”

21 We respectfully submit that all of these requirements are satisfied in this case:

21.1 The issues raised in this case affect hundreds of thousands of people living in inadequate housing in informal settlements in the province of KwaZulu-Natal. This case accordingly involves a matter of great public importance.

21.2 This case raises substantial constitutional issues which, in our respectful submission, warrant the attention of this court. 

21.3 The issues are almost exclusively of a constitutional nature. This means that there is a strong likelihood that this matter will ultimately be brought before this court, whether or not it is first heard by the Supreme Court of Appeal.  It also means that it is not necessary for the issues first be considered by a court with the common law experience of the SCA. 

21.4 The applicants are of limited means and are therefore unable to litigate on an extensive scale.
 

21.5 The Slums Act is the first of its kind in the country and may well be copied in other provinces. We respectfully submit that this court may take notice of the fact that a Bill modelled on the Slums Act has been drafted in the Western Cape. We submit that in these circumstances, it is highly desirable that the constitutionality of the Slums Act be determined as soon as possible.

21.6 We submit, for the reasons set out below, that the applicants have substantial prospects of success on appeal.

22 We submit that this is a case in which it is in the interests of justice that leave to appeal directly to this court be granted.

THE CONSTITUTIONAL AND STATUTORY FRAMEWORK 

The Constitution 

23 Section 26 of the Constitution provides as follows:
“(1) Everyone has the right to have access to adequate housing.

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.

(3) No one may be evicted from their home, or have their home demolished without an order of court made after considering all relevant circumstances. No legislation may permit arbitrary evictions”
24 Section 26 imposes negative and positive duties on the state. Section 26(1) of the Constitution, read with section 7(2),
 imposes a negative duty on the state not to interfere with or deprive people of the access to adequate housing which they already have.  As this court stated in Jafta v Schoeman:

“at the very least, any measure which permits a person to be deprived of existing access to adequate housing, limits the rights protected in section 26(1).”
 

25 Section 26(2) of the Constitution imposes positive duties on the state to take reasonable measures to achieve the progressive realisation of the right of access to adequate housing. 

26 In order to qualify as reasonable within the meaning of section 26(2) of the Constitution, a legislative measure must comply with the following standards:
26.1 It must be comprehensive, coherent and effective, and must be capable of facilitating the realisation of the right to access to adequate housing;
  

26.2 It must have sufficient regard for the social, economic and historical context of widespread deprivation;

26.3 It must make short, medium and long term provision for housing needs;

26.4 It must be implemented reasonably;

26.5 It must give special attention to the needs of the poor and the most vulnerable;
  

26.6 It must provide for the consideration of the particular circumstances of affected individuals and communities;
 and 

26.7 It must allow for meaningful engagement with affected individuals and communities.

27 The duty on the state to engage in consultation with affected persons in the context of housing, and particularly where threatened with eviction, was established by this court in Grootboom
 and P E Municipality.
  
28 This court elaborated on the source of this duty in Olivia Road.  It based the duty principally on section 26 and to a lesser extent on the preamble, the right to dignity,
 the right to life
 and the objects of local government listed in section 152(1) of the Constitution. It stated that “in the light of these constitutional provisions a municipality that ejects people from their homes without first meaningfully engaging with them acts in a manner that is broadly at odds with the spirit and purpose of [the above] constitutional obligations taken together.”

29 This court made some important statements on the nature of meaningful engagement in Olivia Road: 
 
“Engagement is a two way process in which the City and those about to become homeless would talk to each other meaningfully in order to achieve certain objectives.”

          “People about to be evicted may be so vulnerable that they may not be able to understand the importance of engagement and may refuse to take part in the process. If this happens, a municipality cannot walk away without more. It must make reasonable efforts to engage and it is only if those reasonable efforts fail that a municipality may proceed without appropriate engagement.”


“… the larger the number of people potentially to be affected by eviction, the greater the need for structured, consistent and careful engagement.”

30 We submit that it is clear that meaningful engagement is a serious and sustained process.  Ordinarily, meaningful engagement must take place before eviction proceedings are instituted.

31 Section 26(2) requires the state to take reasonable measures to achieve the progressive realisation of the right of access to adequate housing. The term “progressive realisation” has been interpreted by the United Nations Committee on Economic Social and Cultural Rights (“UNCESCR”) to encompass a prohibition on retrogressive measures, that is, measures which would undermine existing rights under the International Covenant on Economic, Social and Cultural Rights. General Comment 3 provides as follows in this regard:
“Nevertheless, the fact that realisation over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content.  It is on the one hand a necessary flexibility device, reflecting the realties of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights.  On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d’être, of the Covenant which is to establish clear obligations for States parties in respect of the full realisation of the rights in question.  It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal.  Moreover, any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources.” 
 (emphasis added)
32 States Party to the ICESCR would therefore bear the justificatory burden of demonstrating that any retrogressive measure was economically necessary or was aimed at improving the overall provision of rights contained in the Covenant.  Moreover, a retrogressive measure would constitute a limitation and would therefore have to comply with the provisions of the limitations clause in Article 4 of the ICESCR.
  

33 The UNCESCR’s above interpretation of “progressive realisation,” including the prohibition on retrogressive measures, was endorsed by this Court in Grootboom  in the following terms:
“The meaning ascribed to the phrase [progressive realisation] is in harmony with the context in which the phrase is used in our Constitution and there is no reason not to accept that it bears the same meaning in the Constitution as in the document from which it was so clearly derived.”

34 Having regard to the above, we submit that a retrogressive measure, that is, a measure which has the effect of undermining or reducing the protection afforded by existing housing rights would be prima facie incompatible with section 26(2) of the Constitution and would require justification by the state.

 The National Housing Act

35 The National Housing Act gives effect to the state’s obligations under section 26(2) of the Constitution and sets out the functions of all three spheres of government in respect of housing development and the principles in terms of which such functions are to be performed.
36 The National Housing Act defines “housing development” as follows –
‘housing development’ means the establishment and maintenance of habitable, stable and sustainable public and private residential environments to ensure viable households and communities in areas allowing convenient access to economic opportunities, and to health, educational and social amenities in which all citizens and permanent residents of the Republic will, on a progressive basis have access to –

(a) permanent residential structures with secure tenure, ensuring internal and external privacy and providing adequate protection against the elements; and

(b) potable water, adequate sanitary facilities and domestic energy supply. (emphasis added)
37 The National Housing Act goes on to do the following –

37.1 It establishes a framework for the facilitation of a sustainable housing development process;

37.2 It defines the roles of national, provincial and local spheres of government within that framework;

37.3 It establishes principles with which housing development at all three levels of government must comply;
 

37.4 It makes provision for the publication of the National Housing Code, which must contain the national housing policy, by which  provincial  and local  spheres of government are bound;
 and

37.5 It requires provincial and local government to promote and facilitate the provision of adequate housing within the framework of national housing policy.

38 Crucially, the National Housing Act requires all spheres of government    to –

38.1 Give priority to the needs of the poor in respect of housing development;
 

38.2 Consult meaningfully with individuals and communities affected by housing development;
 and
38.3 Encourage and support individuals and communities in their efforts to fulfil their own housing needs by assisting them in accessing land, services and technical assistance in a way that leads to the transfer of skills to, and empowerment of, the community.
 

39 As will be demonstrated below, the national housing policy is founded on these principles and seeks to give concrete effect to them.

The National Housing Policy

“Breaking New Ground”

40 “Breaking New Ground: A Comprehensive Plan for the Development of Sustainable Human Settlements” was adopted by the National Department of Housing in September 2004.  As is evident from the policy document itself, it arose out of the need for fundamental change in South African housing policy. Chief among the reasons for this was the recognition that housing units delivered post 1994 “have tended to be located on the urban periphery”
 and have accordingly “lacked the qualities necessary to enable a decent quality of life.”
 The disturbing result, recognised in Breaking New Ground, is that “the 1.6 million subsidy houses that have been built have not become valuable assets in the hands of the poor.”

41 Breaking New Ground notes that:
“The dominant production of single houses on single plots in distant locations with initially weak socio-economic infrastructure is inflexible to local dynamics and changes in demand.  The new human settlements plan moves away from the current commoditised focus of housing delivery towards more responsive mechanisms which address the multi dimensional needs of sustainable human settlements.”
 

42 Breaking New Ground recognises that there is a need for a fundamental shift in the official policy response to informal settlements:

“There is a need to acknowledge the existence of informal settlements and recognise that the existing housing programme will not secure the upgrading of informal settlements.  There is also a need to shift the official policy response to informal settlements from one of conflict and neglect, to one of integration and co-operation, leading to the stabilisation and integration of these areas into the broader urban fabric.”

43 In line with this approach, Breaking New Ground adopts an in situ upgrading approach to informal settlements, in line with international best practice.
 Breaking New Ground states that “this approach will maintain community networks, minimise disruption and enhance community participation in all aspects of the development solution.”

Chapter 13 of the National Housing Code

44 The National Housing Code was adopted in terms of section 4 of the National Housing Act in March 2000.  Chapter 13 of the Code was only adopted in October 2004. It was adopted in response to Breaking New Ground.  Chapter 13 is the mechanism which seeks to give effect to the principles set out in Breaking New Ground pertaining to informal settlements.
45 The objective of Chapter 13 is to provide a programme to “facilitate the structured upgrading of informal settlements”
 in order to give effect to the principles set out in Breaking New Ground. The principles of respect for members of the community and active community participation throughout the process infuse every element of the chapter.
46 The chapter provides that “[t]he programme is premised upon substantial and active community participation”,
 the parameters of which include the use of ward committees and ongoing efforts to include stakeholders in the “participatory process.”
 Municipalities “must demonstrate that effective interactive community participation has taken place in the planning, implementation and evaluation of the project.”
 (emphasis added) 
47 Fundamental to Chapter 13 is the principle that informal settlements are to be upgraded in accordance with a “holistic approach with minimum disruption or distortion of existing fragile community networks and support structures.”
 It therefore advocates the in situ upgrading of informal settlements – in accordance with Breaking New Ground.  It provides that any relocation should be the exception rather than the rule, and any relocation must be “as close as possible”
 to the existing settlement in accordance with a “community approved relocation strategy.”
  Chapter 13 strongly discourages evictions and provides no funding for them.  It provides as follows in this regard: 
“Residents living in informal settlements are often dependent on fragile networks to ensure their livelihoods and survival.  A guiding principle in the upgrading of these communities is the minimisation of disruption and the preservation of community cohesion.  The Programme accordingly discourages the displacement of households, as this not only creates a relocation burden, but is often a source of conflict, further dividing and fragmenting already vulnerable communities. 

In certain limited circumstances, it may however be necessary to permanently relocate households living in hazardous circumstances or in the way of essential engineering or municipal infrastructure.  In all such cases and where feasible and practicable, the relocation must take place at a location as close as possible to the existing settlement and within the context of a community approved relocation strategy that must be submitted with the final business plan for approval by the MEC.

….

Where possible, relocations should be undertaken in a voluntary and negotiated manner ….   Legal processes should only be initiated as a last resort and all eviction-based relocations must be undertaken under the authority of a court order.  As a result, no funding is available for legal proceedings linked to the relocation of households.  Funding for relocation will only be available on the basis of a detailed motivation to be provided by the municipality which must demonstrate the existence of a viable long-term land-release and upgrading strategy.”
  (emphasis added)
48 While in situ upgrades must be effected wherever possible, the programme also applies in cases where relocation is unavoidable: 

“This programme is applicable to the in situ upgrading of informal settlements as well as in cases where communities are to be relocated for a variety of reasons.  In cases where projects will require de-densification or the relocation of households, the provisions of the programme are equally applicable to both the upgraded settlement and the relocation site.”
 (emphasis added)

49 Importantly, the chapter provides for the upgrading of informal settlements through area-based as opposed to individual, housing subsidies.
  This ensures that all the residents of an informal settlement are catered for, including those who would otherwise fall outside of the qualifying criteria for individual housing subsidies. 
50 The principles of the programme established in Chapter 13 include the following: 

50.1 Communities are to play “an active role in the early planning stages to ensure that all needs are identified and that project designs comply with community needs and profiles;”
50.2 Stand sizes are to be determined through “dialogue between local authorities and residents” taking into consideration the need for the ultimate density of the settlement to allow for municipal structures and emergency-service vehicles;

50.3 In respect of the provision of services, community needs and preferences must be balanced with affordability indicators;

50.4 The type of infrastructure to be developed for social and economic amenities must be “undertaken through a process of engagement between the local authority and residents,” community preference being determined after an assessment of community needs;

50.5 Layout and design of the final township must be made on the basis of community needs and the principle that relocation is to be avoided;
  and

50.6 Indicators used to measure project performance include poverty rates, economic activity, social capital and crime;

51 Two points deserve emphasis at this stage. First, it is clear that in terms of the national housing policy, eviction proceedings may only be instituted as a last resort. Second, provincial and local spheres of government are, by virtue of section 4(6) of the National Housing Act, bound to implement the national housing policy, including Chapter 13 of the National Housing Code.  

The KZN Housing Act
52 The purpose of the KwaZulu-Natal Housing Act
 is to “provide for sustainable housing development in the Province within the framework of national and provincial housing policy.”
  It applies throughout the province, subject to the provisions of the National Housing Act.

53 The KZN Housing Act establishes the KwaZulu-Natal Housing Fund
 and provides for its administration.
 It also sets out the powers and duties of the second respondent
 as well as the duties and responsibilities of municipalities in relation to housing development in the province.
 

54 Notably, section 15A(7) requires the second respondent to “report to [the Provincial Legislature] on progress concerning housing programmes in the Province, the activities of accredited municipalities and transactions of the Fund, and present to [the Provincial Legislature] the annual statement and balance sheet of the Fund…” Such reports to the Provincial Legislature are required to be made annually.
PIE

55 PIE applies in respect of all land throughout South Africa.
 It was enacted in order to give effect to section 26(3) of the Constitution. Thus its Preamble records that “no-one may be evicted from their home or have their home demolished without an order of court made after considering all relevant circumstances.”

56 PIE is premised on the recognition that the right of access to adequate housing will not be realised for all immediately, or even in the medium term. Unlawful occupiers are however entitled to be treated with dignity and respect in the interim.  As this court stated in PE Municipality:
“the overall objective of facilitating the displacement and relocation of poor and landless black people [under the Prevention of Illegal Squatting Act] was replaced by an acknowledgement of the necessitous quest for homes for victims of past racist policies.  While awaiting access to new housing development programmes, such homeless people had to be treated with dignity and respect.
Thus the former depersonalised processes that took no account of the life circumstances of those being expelled were replaced by humanised procedures that focused on fairness to all.  People once regarded as anonymous squatters now became entitled to dignified and individualised treatment with special consideration for the most vulnerable.”
 (emphasis added)
57 In order to give effect to these principles, PIE provides that the courts may grant eviction orders only where it is just and equitable to do so. PIE enjoins the courts, in deciding this question, to give consideration to the particular circumstances of the affected occupiers and to pay particular regard to the rights and needs of vulnerable occupiers. PIE further requires the courts to consider the availability of suitable alternative accommodation or land for the unlawful occupiers – at least where they have occupied the land in question for more than six months.

58 We submit that it is clear that where an eviction would result in consequences that are unjust or inequitable – such as homelessness – then PIE requires that the occupation be tolerated notwithstanding its unlawfulness. We submit that this - the toleration of unlawful occupation in circumstances in which the alternative would be unjust or inequitable - is central to the scheme and purpose of PIE. Indeed, we submit that PIE effectively discourages the institution of eviction proceedings in these circumstances. Put differently, we submit that PIE establishes a holding pattern which affords people with no legal place to live some protection while their section 26(2) rights are being realised.

59 We submit that this interpretation of PIE is borne out by the case law. In PE Municipality  this court ruled that:
“In general terms a Court should be reluctant to grant an eviction order against relatively settled occupiers unless it is satisfied that a reasonable alternative is available, even if only as an interim measure pending   ultimate access to housing in the formal housing program.”

60 The relationship between eviction, alternative accommodation and the state’s positive obligations in terms of section 26(2) of the Constitution has been further clarified in two important SCA judgments. While they were decided in significantly different contexts, the effect of both judgments is that, unless the state complied with its obligations in terms of section 26(2) of the Constitution, eviction orders would not be granted against people who would be rendered homeless as a result.

61 The first judgment is Modderklip.
 The SCA refused an eviction order where there was no suitable alternative accommodation or land available to the several thousand people who were unlawfully occupying privately owned land:

“Grootboom made it clear that the government has an obligation to ensure, at the very least, that evictions are executed humanely.  As must be abundantly clear by now, the order cannot be executed – humanely or otherwise – until the State provides some land.”
 

62 The SCA concluded that “the State was in breach of its obligation to the occupiers [and this] leads ineluctably to the conclusion that the State simultaneously breached its section 25(1) obligations towards Modderklip [the landowner]”.

63 It ruled that the only appropriate relief was to allow the occupiers to remain on the land until alternative land or accommodation was made available to them by the state and to require the state to pay constitutional damages to Modderklip for the violation of its constitutionally entrenched property rights.

64 The second judgment is Rand Properties.
  The SCA ruled that:
“Eviction, at the very least, triggers an obligation on the City to provide emergency and basic shelter to any affected respondent.”

65 We submit that it is clear that there is a constitutional obligation on the state to provide at least temporary accommodation to persons who will be rendered homeless as a result of eviction.

66 We submit that PIE, read in the context of the Constitution, affords unlawful occupiers two forms of protection. First, the holding pattern established by PIE means that it is unlikely that eviction proceedings will be instituted against unlawful occupiers, at least by the state, if there is no suitable alternative accommodation available to them. Second, in the event that eviction proceedings are instituted against such unlawful occupiers, the state is required to provide alternative accommodation – of a temporary nature at least – to those who would otherwise be left homeless.

THE REALITY IN DURBAN

Introduction

67 We submit that the reality in Durban is a far cry from what is required in terms of the constitutional and statutory measures set out above.

Unlawful evictions and shack demolitions

68 It is apparent that evictions and shack demolitions are frequently carried out in Durban without following PIE.

69 The Report produced by the Centre on Housing Rights and Evictions (“COHRE”) entitled “Business as Usual? Housing Rights and ‘slum eradication’ in Durban, South Africa” (“the COHRE Report”)
 finds that unlawful evictions are a regular practice in Durban and take a variety of forms. One of these is when new shacks are demolished.
  Municipalities allocate numbers to the shacks which they consider to be legitimate.  They take the position that no new shacks may be constructed in existing settlements, no new settlements may be founded and no shacks may be extended or structurally improved by their occupants.
 Where new shacks are built or existing shacks extended, they are demolished by a “Land Invasion Unit” for the area.  The demolitions are regularly effected without court orders.

70 Unlawful evictions also occur when people are rendered homeless during relocations.
  When a settlement is demolished because its residents are being moved to a relocation site there is always a group of people who are not on the housing list and are left homeless.  This aspect will be dealt with in further detail below.

71 Significantly, state officials have placed reliance on the Slums Act in an attempt to justify evictions and shack demolitions without court orders.  COHRE puts it as follows:

“On 1 October 2007, the Slums Act came into legal force.  By 4 October the first Slums Act eviction in Durban had taken place in the Siyathuthuka settlement in Sea Cow Lake.  Fifty families were detained at gun point while their homes were demolished. They were left homeless.  Following this, a protest by 400 people was held; in the course of this protest a number of people were badly injured by the police, and 11 protesters were arrested.  Lennox Mabaso, spokesperson for the Provincial Minister of Housing, told the Mercury that: ‘We want to reiterate that it is illegal to erect new shacks at this stage, because it contravenes the Prevention of Emergence of Slums Act, which states that, as from 1 October, any shacks erected would be considered illegal.  Couglan Pather, the Head of the eThekwini Housing Department, told the Sunday Tribune that, in keeping with the provincial Slum Clearance Act, the municipality did not allow the building of new shacks, and it was these newly-built shacks that had been targeted.  ‘The old shacks can stay until we can find low-cost housing to accommodate these people…  The municipality will take down only new structures.’”
 (emphasis added)
72 The second respondent’s answer to the above is simply a bare denial.

73 It is clear from the evidence of Louisa Motha,
 a resident of the Annet Drive informal settlement, that the eThekwini “Land Invasion Unit” considers itself entitled to demolish shacks without following PIE.  Indeed, this is clear from the court papers attached to the second respondent’s answering affidavit.
  David Coetzee of the eThekwini Land Invasion Unit confirms that “we use axes to demolish or destroy unauthorised structures or shacks.”
 Coetzee admits that this was done without a court order at the Annet Drive informal settlement.
   

74 On 26 August 2008, the residents of the Annet Drive informal settlement obtained a final interdict in the Durban High Court restraining the eThekwini Municipality from evicting or attempting to evict them and from demolishing or attempting to demolish their homes. That judgment is Jaca and Others v eThekwini Municipality and is as yet unreported. 
 We respectfully submit that the High Court erred in concluding that that the Jaca judgment “does not demonstrate the allegation that evictions are carried out unlawfully in Durban.” Mnguni AJ, who handed down the Jaca judgment, found that three shacks were destroyed in the Annet Drive informal settlement without court orders.
  The occupants of those shacks were left homeless:
“The three shacks destroyed belonged to three families all of whom have between 2 and 4 young children with one family being a household headed by a woman. Those shacks are now completely destroyed and their previous owners and habitants have been left destitute.”

75 In his official Report on South Africa presented at the seventh session of the Human Rights Council on 29 February 2008, the Special Rapporteur on Adequate Housing recorded that information had been received on evictions in urban and rural areas in South Africa in breach of relevant international human rights standards.
 The Special Rapporteur accordingly included the following recommendation in his Report:
“Given the apparently widespread problem of forced evictions across the country, the Special Rapporteur calls for a halt in the introduction of new bills regarding eradication of slums and evictions until all national, provincial and local legislation, policies and administrative actions have been brought into line with constitutional provisions, relevant Constitutional Court judgments and international human rights standards that protect the human right to adequate housing and freedom from forced eviction.”
 (emphasis added)

Homelessness as a result of evictions 

76 People are frequently left homeless as a result of evictions in Durban. The COHRE Report records the following:

“COHRE has directly witnessed three in-progress relocations in the eThekwini Municipality. The relocations in question were from the Lusaka settlements in Reservoir Hills (October 2005), the Juba Place settlement, also in Reservoir Hills (November 2006) and the Motala Heights settlements in Pinetown (December 2006).

In each of these relocations people have, in direct violation of South African and international law, been left homeless. In each instance the process of relocating people on the housing list and destroying the homes of those not on the list was accompanied by some degree of violence.
People are rendered homeless during relocations because when they are not on the housing list. Sometimes this is because they don’t qualify for a subsidy because they are under 21 years old, are single people without dependants or do not have ID books. People are also left homeless during relocations if they arrived in the settlement after the housing list was drawn up. However, the main reason why people are rendered homeless is that the housing lists only include shack owners and do not include shack renters. When people on the housing list are being moved out of a shack to be given houses in a relocation or upgrade site their shacks are immediately destroyed and the building materials pulverised. But very often other people, not on the housing list, were living in those shacks and are left homeless.”
 (emphasis added)

77 The second applicant has personally witnessed homelessness as a result of evictions in Durban:
“Both the Motala Heights and the Juba Place Informal Settlements are affiliated to the first applicant and I have personal knowledge of the suffering experienced by those residents who had their shacks demolished and were rendered homeless as a result.

Some of the people evicted illegally from Juba Place went to live in Plenary Ridge informal settlement.  When I visited Plenary Ridge after the eviction I found 20 people, including women and children, huddled into a wooden shed no more than around 25 square metres in area, and with no access to water, electricity and no privacy at all.

The evictions at Motala Heights and Juba Place also caused a great deal of hardship to people living in Plenary Ridge, since the influx of evictees resulted in severe overcrowding.  The state’s response to this was simply to demolish the evictee’s shacks again.”

Failure to implement Breaking New Ground and Chapter 13

78 Breaking New Ground and Chapter 13 of the National Housing Code have not been implemented in the Durban area. Nor do there appear to be plans to implement these policies in the Durban area in the future.  

79 The second respondent does not provide a single example of the implementation of Chapter 13 in the Durban area. 

80 The applicants say they are not aware of Chapter 13 ever having been implemented in the greater Durban or Pietermaritzburg areas.
 Similarly, Professor Huchzermeyer states that she is not aware of Chapter 13 having been implemented anywhere in the Province of KwaZulu-Natal.

81 The relevant provincial policy - the “Eradication of Slums Strategy”
 - is not predicated on the approach set out in Chapter 13 and makes no reference to it. On the contrary, this policy seeks to “eradicate slums” through a “massive stock approach.” This entails “the construction of housing units at a larger scale in the shortest period to substantially reduce slums by 2010 and eradication (sic) by 2014.”
  This despite Breaking New Ground’s recognition that the existing housing programme, with its focus on building houses at scale, is not an effective means of dealing with informal settlements.

82 The eThekwini Municipality’s “Integrated Housing Development Plan” also makes no reference to Breaking New Ground or Chapter 13 of the National Housing Code.

83 Given that the provincial and local housing policies which form part of the record do not even refer to Breaking New Ground or Chapter 13 of the National Housing Code, it appears unlikely that these policies will be implemented in the Province of KwaZulu-Natal in the future.

84 In his Report on South Africa, the Special Rapporteur on Adequate Housing expressed concern that “policies and interventions based on the 2004 ‘Breaking New Ground’ policy have not been adopted in practice by many authorities at the provincial and local levels.”
  The Special Rapporteur accordingly recommended that:
“a clear implementation strategy backed up by rigorous monitoring and evaluation, and which involves affected communities, should be formulated at each level of Government and support organisations, in order to implement well-designated policies, such as  ‘Breaking New Ground.’”

85 The COHRE Report expresses concern at the conflict between the national policy response to informal settlements as expressed in Breaking New Ground and Chapter 13 of the National Housing Code and the provisions of the Slums Act. It does so in the following terms:
“There is a basic contradiction between BNG, with its focus on the holistic and consultative process based on the development of housing as a form of support for communities, and ‘slum eradication’ measures.  BNG takes inadequate housing as the fundamental problem and seeks to take action to develop more adequate housing.  ‘Slum eradication’ takes shack settlements as the fundamental problem and seeks to get rid of them.  The distinction between these approaches lies in the fact that, in the absence of other viable options, shacks are the most adequate housing currently available to millions of people.  In some circumstances they are more adequate housing options than small, poorly constructed houses in peripheral relocation projects.  For many people they are also the only option for accessing the city or for settling up an independent household in the city.  Using coercive policing and security strategies to forcibly eradicate shacks will inevitably result in the housing conditions of millions of people being radically worsened.  The only way to get rid of shacks without doing major damage to the well being of millions of people is to develop better alternatives in terms of costs, location, services and the quality of structures.”

NO LEGISLATIVE COMPETENCE

The test

86 Section 104 of the Constitution defines the legislative competence of provincial legislatures.  Section 104(1) provides as follows:
“The legislative authority of a province is vested in its provincial legislature, and confers on the provincial legislature the power—

(a) to pass a constitution for its province or to amend any constitution passed by it in terms of sections 142 and 143;

(b) to pass legislation for its province with regard to—

(i) any matter within a functional area listed in Schedule 4;

(ii) any matter within a functional area listed in Schedule 5;

(iii) any matter outside those functional area, and that is expressly assigned to the province by national legislation; and

(iv) any matter for which a provision of the Constitution envisages the enactment of provincial legislation; and

(c) to assign any of its legislative powers to a Municipal Council in that province.”

87 Schedules 4 and 5 of the Constitution set out the functions in respect of which the various spheres of government have legislative competence. While housing is a concurrent competence of national and provincial government in terms of Schedule 4, land is not. A crucial question, therefore, is whether the Slums Act falls to be characterised as dealing with land or with housing.

88 The method of characterising legislation for purposes of legislative competence has been set out by this court in a number of decisions.   

89 In Ex Parte Speaker of the KwaZulu-Natal  Provincial Legislature: in re KwaZulu-Natal Amakosi & Iziphakanyiswa Amendment Bill of 1995; Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature: in re Payment of Salaries, Allowances and other Privileges to the Ingonyama Bill of 1995
 this court, per Chaskalson P, held that one has to determine “the substance of the legislation, which depends not only on its form but also on its purpose and effect”  in order to determine whether it deals with a matter within provincial competence. 
90 In Ex Parte President of the Republic of South Africa: in re Constitutionality of the Liquor Bill
 this Court endorsed the approach in the Speaker of the KwaZulu-Natal Legislature
 case as to the need to determine the substance of legislation with reference not only to its form but also its purpose and effect. 

91 In the Liquor Bill case this court elaborated on the test as follows:
“Since, however, no national legislative scheme can ever be entirely water-tight in respecting the excluded provincial competences, and since the possibility of overlaps is inevitable, it will on occasion be necessary to determine the main substance of legislation and hence to ascertain in what field of competence its substance falls; and, this having been done, what it incidentally accomplishes. This entails that a Court determining compliance by a legislative scheme with the competences enumerated in Schedules 4 and 5 must at some stage determine the character of the legislation.  It seems apparent that the substance of a particular piece of legislation may not be capable of a single characterisation only and that a single statute may have more than one substantial character. Different parts of the legislation may thus require different assessment in regard to a disputed question of legislative competence.”

92 A similar approach was adopted in Western Cape Provincial Government and Others: In Re DVB Behuising (Pty) Ltd
 where this Court held as follows:
“The inquiry into whether the proclamation [in that matter] dealt with a matter listed in Schedule 6 involves the determination of the subject matter or the substance of the legislation, its essence, or true purpose and effect, that is, what the proclamation is about.  In determining the subject-matter of the proclamation it is necessary to have regard to its purpose and effect.  The inquiry should focus beyond the direct legal effect of the proclamation and be directed at the purpose for which the proclamation was enacted.  In this inquiry the preamble to the proclamation and its legislative history are relevant considerations, as they serve to illuminate its subject-matter.  They place the proclamation in context, provide an explanation for its provisions and articulate the policy behind them.”
 (emphasis added)
93 Accordingly, in order to characterise legislation for the purposes of legislative competence, it is necessary to determine its central subject matter. The process is not a formalistic or superficial one but requires an examination of the “essence” of the legislation and its “true purpose and effect.”

94 It is apparent from what has been set out above that a statute may have more than one subject matter. Where that is the case, the multiple subject matters of the statute passed by the provincial legislature would all have to fall within Schedule 4 of the Constitution, failing which the statute would be invalid.

Characterisation of the Slums Act

95 While the Slums Act does refer to housing, we submit that its central subject matter is the regulation of land tenure and access to land (in the sense envisaged in section 25(5) of the Constitution).
 We demonstrate this below.
The objectives of the Act

96 It is apparent from section 3 of the Slums Act that it has two objectives: to eliminate slums in the Province of KwaZulu-Natal and to prevent their re-emergence. 
The scope of the Act

97 Section 2(1) of the Slums Act, which sets out the application of the Act, states that it applies to “all matters pertaining to the promotion of and protection against illegal and unlawful occupation of land and buildings in the Province.”  The following section, section 2(2), states that “[w]here this Act does not regulate a matter pertaining to promotion and protection against illegal and unlawful occupation of land or buildings, the provisions of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, apply.”

98 We submit that these two provisions (which are exhaustive of the application of the Slums Act) clearly demonstrate that the Slums Act seeks primarily to regulate the eviction of unlawful occupiers.  We submit that this is further borne out by the following:
98.1 The Slums Act defines slum as “overcrowded or squalid land or buildings occupied by predominantly indigent or poor persons, without security of tenure and with poor or non-existent infrastructure or sanitation.”

98.2 This definition has 5 elements – A slum (1) comprises  land or buildings (2) which are overcrowded and squalid (3) occupied by predominantly indigent or poor persons (4) who are without security of tenure and (5) with poor or non-existent infrastructure or sanitation. 

98.3 Despite these apparently cumulative elements, the Slums Act seeks to achieve its purpose even when several conditions may be absent.

98.4 Take a single family of 6 that, at the time of the commencement of the Slums Act, unlawfully occupies a tract of vacant land with access to water and sanitation nearby. The land is neither overcrowded nor squalid. It is not, in terms of the definition, a slum. Nevertheless, section 16 of the Slums Act would apply and compel the institution of eviction proceedings against the family. 

99 It is clear from the above that the Slums Act seeks to achieve its objectives through regulating the eviction of unlawful occupiers in the Province of KwaZulu-Natal.

The content of the Act

100 A consideration of the substantive provisions of the Slums Act reveals that it seeks to achieve its  objectives through the following means:

100.1 Prohibiting the use of substandard accommodation for financial benefit (section 5);
100.2 Mandating the institution of eviction proceedings against occupiers of substandard buildings (section 6); 
100.3 Imposing duties on owners and persons in charge to upgrade land or buildings which are in “an unhygienic condition,” in “a state of disrepair” or “likely to become a slum” and creating an offence for failure to do so (section 14);
100.4 Imposing duties on owners and persons in charge to take steps to prevent the occupation of vacant land or buildings and creating an offence for failure to do so (section 15);
100.5 Mandating and compelling the institution of eviction proceedings against unlawful occupiers of land and buildings by owners and persons in charge (section 16(1));
100.6 Mandating and compelling the institution of eviction proceedings against unlawful occupiers of land and buildings by municipalities (section 16(2)); and

100.7 Requiring municipalities to report annually to the second respondent on steps taken to eliminate slums and prevent their re-emergence (section 11).

101 The chief mechanisms employed by the Slums Act to achieve its objectives are then: the mandatory institution of eviction proceedings and a prohibition on the occupation of certain land and buildings – bolstered by the creation of offences for non-compliance. As such, the Slums Act regulates land tenure, access to land and eviction. That, we submit, is its purpose and effect.

102 The fact that the Slums Act refers in its Preamble and elsewhere to housing does not, in our submission, alter this conclusion. The Act’s Preamble refers to –

102.1 the constitutional right of access to adequate housing (incorrectly described in the Preamble as the right to “affordable housing”);

102.2 certain provisions of the National Housing Act and the KZN Housing Act; and

102.3 the “desirability” of introducing measures to eliminate slums and prevent their re-emergence “in a manner that promotes and protects the housing construction programmes of both provincial and local governments.”

103 Plainly, the Preamble is not, in and of itself, determinative of the content of the Slums Act. To the extent that the Preamble states that the Slums Act seeks to “protect” provincial and local housing programmes from the perceived threat posed by the “re-emergence” of slums, it does so by mandating the institution of eviction proceedings and prohibiting the occupation of certain land and buildings. These are fundamentally matters of land tenure and access to land.

104 Section 5 of the Slums Act which “prohibits the use of substandard accommodation for financial benefit” appears ostensibly to deal with housing. This section however adds nothing to what is already contained in the provisions of the National Building Regulations and Building Standards Act.
  Moreover, its true purpose is to be found in the following section. Rather than requiring the owner of a substandard building, or the relevant municipality, to take the necessary steps to improve the building so as to render it fit for human habitation, section 6 of the Slums Act requires a municipality to give notice to the owner to evict the occupants, or institute eviction proceedings itself. In the result section 5 of the Slums Act seeks to regulate tenure.

105 While sections 7, 8, and 9 of the Slums Act refer to housing, they simply reproduce the provisions of other national and provincial legislation, notably the National Housing Act and the KZN Housing Act. They therefore do not create any new powers or obligations with respect to the provision of housing.    

106 Section 7 of the Slums Act requires the second respondent to promote and facilitate the provision of adequate housing throughout the Province, subject to the National Housing Act, and within the framework of the national housing policy. This section is a reproduction of section 7 of the National Housing Act and section 2B(1) of the KZN Housing Act.
107 Section 8 of the Slums Act sets out the powers and functions of responsible Member of the Executive Council, in casu the second respondent. This section is a reproduction of section 7(2) of the National Housing Act and sections 2B and 15 of the KZN Housing Act.

108 Section 9 of the Slums Act sets out the role of municipalities in relation to housing. This section is a reproduction of section 9 of the National Housing Act and section 16 of the KZN Housing Act. 

109 Even section 17 of the Slums Act which requires the second respondent to report annually to the Provincial Legislature is not novel, for, as has been noted above, section 15A(7) of the KZN Housing Act contains a substantively similar provision.
110 Viewed in context therefore, the references in the Slums Act to housing are insufficient, given the Act’s overall substance, purpose and effect, to bring it within the functional area of housing in Schedule 4 of the Constitution. The true purpose of the Slums Act is to eliminate slums and prevent their re-emergence through compelling the institution of eviction proceedings and regulating access to land. As such the effect of the Slums Act is to undermine security of tenure and limit access to land. This, we submit, manifestly exceeds the legislative competence of provincial government.

111 This Court’s dictum in DVB Behuising on the importance of the national Legislature dealing uniformly with matters of security of tenure and access to land is apposite in this regard –

“One of the clear purposes, and indeed one of the most devastating effects of apartheid policy, was to deny African people access to land.  Where access to land was afforded, tenure was generally precarious. It is not surprising then that the Constitution recognises this deep injustice [in section 25(5) to (7)]. It is thus clear that the national Legislature is placed under an obligation to provide redress through legislative means for the discrimination which happened in the past. Furthermore, and of particular relevance in this case, it is obliged to seek to transform legally insecure forms of tenure into legally secure tenure. The clear corollary, in our view, is that section 25(6) does not contemplate that insecure forms of tenure arsing from discriminatory legislation in the past may be abolished or reformed by any legislature other than Parliament. 
It is logical that section 25(6) of the Constitution imposes the obligation of land tenure reform on the national Legislature. The myriad apartheid land laws, all characterised by pedantic detail, created a labyrinthine system…the complex legislative pattern that emerges renders the task of land reform a task that only the national legislature can undertake.”
112 The PIE Act, like the land reform legislation referred to in this dictum, is constitutional legislation enacted in order to overcome the racist abuses committed under the Prevention of Illegal Squatting Act of 1951. We submit that national government, and national government alone, is competent to legislate on matters of security of tenure, eviction and access to land in this context.
113 We respectfully submit that the court a quo erred in ruling that because “you cannot have housing without land,”
 the Slums Act falls to be characterised as dealing with housing. This reasoning fails, with respect, to appreciate that the Constitution recognises a conceptual distinction between housing and land in relation to provincial legislative competence.  We respectfully point out that that distinction was given effect to by this Court in DVB Behuising. 

114 We respectfully submit that the Slums Act regulates land and not housing and that it is accordingly beyond the legislative authority of the KwaZulu-Natal Provincial Government and unconstitutional.

A VIOLATION OF S 26(2) OF THE CONSTITUTION

Section 16 

115 Section 16 of the Slums Act provides as follows –

“(1)
An owner or person in charge of land or a building, which at the commencement of this Act is already occupied by unlawful occupiers must, within the period determined by the responsible Member of the Executive Council by notice in the Gazette, in a manner provided for in section 4 or 5 of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, institute proceedings for the eviction of the unlawful occupiers concerned.

(2) 
In the event that the owner or person in charge of land or a building fails to comply with the notice issued by the responsible Member of the Executive Council in terms of subsection (1), a municipality within whose area of jurisdiction the land or building falls, must invoke the provisions of section 6 of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act.”

116 Section 16(2) accordingly makes it compulsory for municipalities to institute proceedings for the eviction of unlawful occupiers where the owner or person in charge of the land fails to do so within the period prescribed by the second respondent. 
117 Furthermore, section 16(1) makes it compulsory for municipalities to institute proceedings for the eviction of unlawful occupiers from land which they own within the period prescribed by the second respondent.
118 We submit that section 16 of the Slums Act violates section 26(2) of the Constitution in three respects. 

119 First, section 16 precludes meaningful engagement between municipalities and unlawful occupiers. As we have set out above, meaningful engagement must be serious and sustained and must take place before eviction proceedings are instituted. Indeed, we submit that the requirement of meaningful engagement exists in order to minimise the prospect of people being removed from their homes against their will at all. This accords with the constitutional and statutory framework set out above which requires that people be treated dignity and respect while they are waiting for their section 26(2) rights to be realised; that disruption of fragile communities be kept to a minimum and that unavoidable relocations be undertaken in a voluntary and negotiated manner. Indeed, we submit that the applicable legal framework is premised on the principle that eviction proceedings may only be instituted as a last resort. Meaningful engagement between municipalities and unlawful occupiers before eviction proceedings are instituted is critical to ensure that, wherever possible, evictions are avoided. 

120 Section 16 turns this dignified framework on its head and renders the constitutional requirement of meaningful engagement nugatory. It is clear that any engagement between municipalities and unlawful occupiers could only take place after a decision to institute eviction proceedings had already been taken in terms of section 16 of the Slums Act. Engagement in these circumstances cannot be genuine or meaningful. We submit that section 16 falls to be declared unconstitutional for this reason alone.
121 It follows from what we have set out above that municipalities are under a duty to ensure that eviction proceedings are only instituted as a last resort. Accordingly, before instituting eviction proceedings a municipality should, at the very least, consider the alternatives to eviction available to it and, even if there are none, the wisdom of eviction at all. Section 16 of the Slums Act precludes such consideration and instead compels a municipality to institute eviction proceedings even when there are better solutions available to it and even when it knows that its eviction application is bound to fail because it will not meet the “just and equitable” requirement of PIE. We submit that this is the second respect in which section 16 of the Slums Act violates section 26(2) of the Constitution.
122 Finally, under this heading, we submit that section 16 violates section 26(2) of the Constitution by undermining security of tenure. As we have set out above, security of tenure is expressly made part of the National Housing Act’s definition of housing development. Accordingly, in order to qualify as a reasonable measure capable of progressively realising the right of access to adequate housing, section 16 of the Slums Act ought to promote security of tenure. Not only does section 16 fail to promote security of tenure, it actively undermines it. It does so by mandating the institution of eviction proceedings and obliterating the holding pattern established by PIE and the protection afforded to unlawful occupiers thereby. This, we submit, is manifestly retrogressive and, therefore, a violation of section 26(2) of the Constitution.
Sections 9, 11, 12 and 13

123 Section 9 of the Slums Act deals with the “role of municipalities” and provides inter alia that they “may take reasonable measures to achieve for their inhabitants the progressive realisation of the right of access to adequate housing enshrined in the Constitution.”
  

124 Section 11 requires municipalities to report annually to the second respondent on the steps they have taken to eliminate slums and provides inter alia that municipalities “may indicate which slums, if any, are suitable for upgrading.”
  

125 Section 12 provides that in the event of municipalities deciding to make alternative land or accommodation available, such land or accommodation must comply with certain conditions.  Section 13 provides that municipalities may establish “transit areas” to be used for temporary accommodation.

126 The effect of sections 9, 11, 12 and 13, read together, is to give municipalities an open-ended discretion as to how to deal with informal settlements.  In particular, they give municipalities a discretion whether to upgrade informal settlements at all and, in the event of eviction, a discretion whether to provide alternative accommodation at all. The Slums Act offers municipalities no guidance as to how to exercise their discretion in a manner compliant with the Constitution, the National Housing Act and the National Housing Code set out above.

127 In Dawood
 this court stressed the importance of guidelines and criteria to guide the exercise of discretionary powers granted by legislation, particularly where constitutional rights are implicated.
  It held that legislative criteria to guide the exercise of discretionary powers may be necessary despite the fact that government officials are required to exercise their powers in accordance with the constitution –

“The Constitution makes it plain that all government officials when exercising their powers are bound by the provisions of the Constitution.  […]  There is however a difference between requiring a court or tribunal in exercising a discretion to interpret legislation in a manner that is consistent with the Constitution and conferring a broad discretion upon an official who might be quite untrained in law and constitutional interpretation, and expecting that official, in the absence of direct guidance to exercise the discretion in a manner consistent with the Bill of Rights.  Officials are often extremely busy and have to respond quickly and efficiently to many requests or applications.  The nature of their work does not permit considered reflection on the scope of constitutional rights or the circumstances in which a limitation of such rights is justifiable.  It is true that as employees of the state they bear a constitutional obligation to promote the bill of rights as well.  But it is important to interpret that obligation within the context of the role that administrative officials play in the framework of government, which is different from the role played by judicial officers.”

128 This court held that it is not ordinarily sufficient for the legislature to merely say that discretionary powers which could limit rights must be read in a manner that is consistent with the Constitution –

“Such an approach would often not promote the spirit, purport and object of the Bill of Rights.  Guidance will often be required to ensure that the Constitution takes root in the daily practice of governance.  Where necessary such guidance must be given.”

129 We submit that this is such a case. Sections 9, 11, 12 and 13 of the Slums Act make no reference to the constitutional and statutory framework applicable to housing rights.  Nor are they predicated on an approach which accords with this framework. The factual reality in Durban reveals, at best, a poor understanding among state officials of their constitutional and statutory obligations in this area, and at worst, a flagrant disregard of these obligations.  The threat of infringements of the most fundamental rights of the poor and vulnerable looms large in these circumstances. Of even greater concern is the fact that these infringements may often go unchallenged and unremedied.
 

130 We accordingly submit that to the extent that the above sections fail to provide guidance to municipalities to ensure that they exercise their discretion consistently with their constitutional and statutory obligations in relation to housing, they are inconsistent with section 26(2) of the Constitution and invalid. 

131 For all these reasons, we respectfully submit that the court a quo erred in finding that the Slums Act “constitutes a reasonable legislative response to deal with the plight of the vulnerable in our society.”
  We submit that it ought to have ruled sections 9, 11, 12 and 13 of the Slums Act inconsistent with section 26(2) of the Constitution and invalid.

CONFLICT WITH NATIONAL LEGISLATION
The test for conflict

132 Section 146 of the Constitution regulates the position where there is conflicting national and provincial legislation which deals with a functional area listed in Schedule 4.

133 In the KZN Constitution case
 this court defined a conflict between national and provincial legislation, at its narrowest, as occurring when a provision in provincial legislation and a provision in national legislation “cannot stand at the same time or cannot stand together, or cannot both be obeyed at the same time.”
  This court limited the use of this direct conflict test to the specific context where it was asked to certify a provincial constitution.

134 We submit that a purposive interpretation of section 146 requires a somewhat broader interpretation of conflict than that encompassed in the direct conflict test. Such an interpretation would, in our submission, include the need for consistency and shared aims between national and provincial legislation where the legislation is necessary to meet the objectives set out in section 146(2).

Section 16

135 We submit that section 16 of the Slums Act conflicts with sections 2(1)(b), 2(1)(d) and 4(6) of the National Housing Act read with Chapter 13 of the National Housing Code. These provisions require municipalities to resort to eviction only as a last resort after considering all the other options, including the wisdom of instituting eviction proceedings at all, and after meaningful engagement with unlawful occupiers on these matters.

136 We submit that section 16 of the Slums Act conflicts with sections 4, 5 and 6 of PIE because the latter vests a discretion in municipalities to institute eviction proceedings against unlawful occupiers or not. This discretion gives municipalities the space to consider other options, including the wisdom of instituting eviction proceedings at all, and to engage with unlawful occupiers on these options. Section 16 shuts down this space. This precludes a proper consideration of all the options and meaningful engagement with the unlawful occupiers in relation to them. Furthermore, it obliterates the holding pattern established by PIE and the protection afforded to unlawful occupiers thereby.
Sections 9, 11, 12 and 13
137 Sections 9, 11, 12 and 13 of the Slums Act have been described above. Read together, these provisions do not require municipalities to implement Chapter 13 of the National Housing Code, nor are they predicated on an approach which accords with the principles and procedures stipulated in Chapter 13.  On the contrary, section 11(1)(a) of the Slums Act requires municipalities to submit annual reports to the second respondent containing “recommendations as to which slums, if any, are suitable for upgrading and improvements to address the shortage of housing.”  We submit that these provisions, read together, are fundamentally irreconcilable with the provisions of the National Housing Act and Chapter 13 of the National Housing Code.

138 We submit that the court a quo erred in finding that “[t]here can be no conflict if the Slums Act is actually endorsing the PIE Act and other national legislation.”
  

National legislation must prevail 

139 If it is accepted that there is a conflict between the Slums Act and the national legislation set out above, then section 146(2) of the Constitution must be considered to determine whether national or provincial legislation prevails.

140 Section 146(2) provides as follows:
“National legislation that applies uniformly with regard to the country as a whole prevails over provincial legislation if any of the following conditions are met:

(a)
The national legislation deals with a matter that cannot be regulated effectively by legislation enacted by the respective provinces individually.

(b)
The national legislation deals with a matter that, to be dealt with effectively, requires uniformity across the nation, and the national legislation provides that uniformity by establishing—

(i) 
norms and standards

(ii) 
frameworks; or

(iii)
national policies.

(c)
The national legislation is necessary for—

(i)
the maintenance of national security;

(ii)
the maintenance of economic unity;

(iii)
the protection of the common market in respect of the mobility of goods, services, capital and labour;

(iv)
the promotion of economic activities across provincial boundaries;

(v)
the promotion of equal opportunity or equal access to government services; or

(vi) the protection of the environment.”

141 We submit that in terms of this section, the national legislation must prevail over the Slums Act for the following reasons:
141.1 The National Housing Act and PIE are constitutional legislation enacted in order to give effect to the fundamental rights of access to adequate housing and protection against arbitrary evictions in terms of section 26 of the Constitution.

141.2 Legislation which gives effect to fundamental rights ought to be uniform across the country in order to be consistent with the right to equality in section 9 of the Constitution.

141.3 The National Housing Act and PIE deal with matters that, to be dealt with effectively, require uniformity across the nation and the National Housing Act and PIE provide that uniformity by establishing norms and standards, frameworks and national policies.

141.4 The National Housing Act, through the National Housing Code, provides government services, to which there ought to be equal access across the country.

142 In the circumstances, we submit that sections 16, 9, 11, 12 and 13 of the Slums Act fall to be declared inoperative to the extent of their inconsistency with the provisions of the National Housing Act and PIE.
CONCLUSION

143 We submit that the applicants are entitled to the relief sought in their Notice of Application, as well as the relief sought in the original Notice of Motion, together with costs, such costs to include the costs of two Counsel.

H Barnes

K McLean

Applicants’ Counsel
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