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' IN THE HIGH COURT OF SOUTH AFRICA
(DURBAN AND COAST LOCAL DIVISION)

CASE NO: 1874/08

In the matter between:

ABAHLALI BASEMJONDOLO MOVEMENT SA First Applicant
SIBUSISO ZIKODE Second Applicant
and

PREMIER OF KWA-ZULU NATAL First Respondent

MEMBER OF THE EXECUTIVE COUNCIL FOR

HOUSING, KWA-ZULU NATAL Second Respondent
MINISTER OF HOUSING Third Respondent
MINISTER OF LAND AFFAIRS Fourth Respondent

. APPLICANTS’ REPLYING AFFIDAVIT

I, the undersigned —

SIBUSISO ZIKODE

el
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do hereby make oath and say that —

1 | am an adult male residing at Kennedy Road Informal Settlement, 268 !,
Kennedy Road, Clare Estate, Durban. | am the President of the first
applicant and am duly authorised to depose to this affidavit on the first

applicant's behalf. | am also the second applicant in these proceedings.

2 The facts contained herein are, unless otherwise stated or indicated by
the context, within my own personal knowledge and to the best of my

belief both true and correct.

3 | have read the answering affidavit filed on behalf of the second

respondent in these proceedings and wish to reply thereto insofar as is

nécessary. This affidavit will not deal with all the allegations made in the
second respondent’s answering affidavit and its failure to do so should

not be construed as an admission thereof.

4 For convenience the KwaZulu-Natal Department of Housing, for which
the second respondent is responsible, shall be referred to as “the

Department.”

5 Before responding to the specific allegations made in the second
respondent’s answering affidavit | wish to deal in general terms with the

second respondent’s contention that the Slums Act was promulgated in
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response to Target 11 of the Millennium Development Goals and the
Department's “Eradication of Slums Strategy Vision 2014" adopted on
20 April 2007 (“the Eradication of Slums Strategy”) as well as the second
respondent’s contention that the Slums Act “gives effect to the provisions
and objectives identified in Chapter 13 of the National Housing Code”
and is accordingly a measure that will improve the lives of people living in

informal settlements.

6 In dealing with the second respondent’s above contentions | shall make
reference to a Report produced by the Centre on Housing Rights and
Evictions (“*COHRE”) entitled “Business as usual? Housing Rights and

Slum Eradication in Durban, South Africa.”

7 COHRE is an international non-governmental research and advocacy
organisation, with offices on 5 continents. COHRE monitors housing
rights internationally. The purpose of COHRE reports into housing rights
in cities is firstly, fo establish a clear understanding of what is happening
with regard to housing rights and secondly, to propose positive
recommendations to improve the situation. In South Africa COHRE has
already produced reports on Johannesburg (2005) and Pietermaritzburg
(2007). A copy of COHRE's Report on Durban is attached hereto as “A.” |

shall make particular reference to Chapters 4 and 5 of the COHRE

sm_ﬁy




From:NICHOLS ATTORNEYS To: 0866060562 13/06/2008 12:23 #537 P.00D5/066

Report which are entitled “Slum Clearance in Durban” and “Forced

Evictions and Other Housing Rights Violations” respectively.

8 The COHRE Report was published by COHRE under the auspices of
Jean Du Plessis. Du Plessis' confirmatory affidavit is attached hereto as
Annexure “B”. The COHRE Report is in its final draft form and has not
yet been released to the public. It was completed on 30 May 2008. It was
accordingly not available at the time of the drafting and filing of the

founding papers in this matter.

9 | respectfully submit that the second respondent and his Department
have misinterpreted Target 11 of the United Nations Millennium
Development Goals. That target does not call for the “eradication of
slums” but “the achievement of a significant improvement in the lives of
at least 100 million slum dwellers by 2020.” As the second respondent
appears to recognise, this is only approximately 10% of the world's slum

dwelling population.’

10 That it is mistaken to construe Target 11 of the Millennium Development
Goals as requiring the eradication of all slums by 2020, was pointed out
by Professor Huchzermeyer - widely regarded as the leading academic

expert on housing in South Africa? - in her strongly critical submission on

! Paragraph 10 of the second respondent’s answering affidavit records that in 2005 900 million people were
estimated to be living in slum like conditions.
2 COHRE report, p 48,
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5

the Slums Bill.3 Professor Huchzermeyer stated as follows in this regard

“Presumably, the idea for the Bill was derived from the unfortunate

rhetoric of slum eradication. This rhétoric stems from a mistaken
interpretation of Target 11 of the Millennium Development Goals.
This target to “improve the lives of 100 million slum dwellers by
2020” is unwittingly also referred to as the “cities without slums
target.” This stems from the unfortunate slogan of Cities Alliance. It
was intended merely as a normative statement: “cities should not

have slums” but in several countries has tragically been translated

into a target ... The UN when endorsing this target ... was fully
aware that it is impossible to achieve cities without slums by 2020.

It appears that this needed to be better communicated to national

and provincial governments in South Africa, which in their zeal
seemed {o have pulled apartheid legislation off the shelf and are
proposing conservative and repressive measures to wipe slums off
the surface of our cities and clamp down harshly on attempts at

"4

their re-emergence.” {(emphasis added)

11 The second respondent's answering affidavit makes reference to the

communication from the United Nation’s Human Right's Council’'s Special

* Professor Huchzermeyer’s submission on the Bill is Annexure “MM5” to the second respondent’s
answering affidavit,
“Atp3.
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Rapporteur on the Right to Adequate Housing — Mr Miloon Kothari — in
relation to the Slums Bill and to the response of the Department thereto.
The second respondent states that upon receipt of this response the
Special Rapporteur was “satisfied that all his concerns had been
addressed” and was “very positive and supportive of the KZN Slums
Act.”® The Special Rapporteur advises that these statements are blatant

untruths.

12 The Special Rapporteur was not satisfied that his concerns around the
Slums Bill — which by the time of the Department’s response had already
been promulgated - had been addressed. Nor was he at any stage
supportive of the Slums Act. On the contrary the Special Rapporteur has
always objected to the content of the Slums Act and called into question
its consistency with the South African Constitution and international
human rights instruments. This is confirmed in the affidavit of the Special
Rapporteur, attached hereto as Annexure “C”, to which further reference

will be made below.

13 The Special Rapporteur conducted a mission to South Africa during April
2007 and produced a report thereon which was presented at the seventh
session of the United Nations Human Rights Council on 29 February

2008. A copy of that report is attached hereto as Annexure “D.”

% Second Respondent’s Answering Affidavit, p 23, para 50.
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14 In that report the Special Rapporteur states the following in respect of the

second respondent’s response to his communication on the Slums Act —

“The Special Rapporteur appreciates the extensive reply submitted

by the Government. He believes nonetheless that the consistency

of this Act with constitutional provisions, relevant Constitutional
Court judgments, and international human rights obligations should

be examined further.

In this context the Special Rapporteur notes that there may have

been a misunderstanding, as to _how to respect international

commitments. such as the Millennium Development Goais, that
may have led to efforts being directed to the eradication of slums

rather than the improvement of the lives of slum dwellers. The

Special Rapporteur is concerned that such legislative developments
may weaken substantive and procedural protection concerning
evictions and increase exemptions for landlords. They may even

result in criminalising people facing eviction.” (emphasis added)

15 The above is confired in Special Rapporteur's affidavit attached hereto

as Annexure “C.”

5 At p 16, paras 48 — 49,
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17

18

The Department's “Eradication of Slums Strategy” — which informed the
conception and promulgation of the Slums Act - is predicated on the
same mistaken interpretation of Target 11 of the Millennium

Development Goals. Its introductory paragraph states as follows —

“The KwaZulu-Natal department of housing in aligning itself with
millennium development goals set target (sic) to substantially
reduce informal settlements and slums in the province by 2010 and

eradication of the latter by 2014.”

The Department’s “Eradication of Slums Strategy” proposes to achieve
this “through the construction of housing units at a larger scale in the
shortest period to substantially reduce slums by 2010 and eradication by

2014,

The second respondent estimates the number of households living in
slums and informal settlements in KwaZulu-Natal to be 210 721.2 This is
incorrect. The COHRE Report notes that according to the South African
Cities Network - an initiative of the Minister for Provincial and Local

Government and nine city municipalities, in partnership with the South

African Local Government Association - the number of households‘

without formal shelter in Durban grew from 150 390 in 2001 to 213 465 in

" Section 1 thereof.
¥ Section 8.1 thereof,
® Second Respondent’s Answering Affidavit, p 16, para 34(b).

(@)
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20

9

2004." The COHRE Report notes that this is a 41.94% increase and that
during the same period, viz from 2001 to 2004, there was only a 3.31%

increase in people with formal housing in Durban."

The number of househoids without formal shelter in Durban would
obviously be significantly higher today. This is due to inadequate housing
provision to which further reference will be made below. It is also due to
population growth, increasing urbanisation and changing household
dynamics (such as the drop in household size from close to 5 people per
household to below 4 per household).” The COHRE Report puts the
number of households currently living in slums and informal settlements
in Durban alone at approximately 250 000 (1 million people} and notes
that there is, in addition to this, a significant so-calied latent demand for

housing from people living in over crowded formal housing. ™

The COHRE Report notes that in 1994 the Durban Meiropolitan Council
committed itself to build between 16 000 and 24 000 low cost houses
annually through the national subsidy system in order to overcome the
housing backlog." In the years since 2001 the eThekwini Municipality

(“the City") has been unable to achieve even the minimum of 16 000 per

r
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10

year."® Even if the City is now able to reach its minimum target of 16 000
houses per year it will plainly be unable to house the 250 000 households

presently living in its slums and informal settlements by 2014.

21 It is therefore unsurprising that the City admitted in 2006 that “the 2014
target is unrealistic” and that “if the best annual rates of delivery were
doubled it would take untii 2020 to overcome the current housing
backlog.”™® In 2007 the City Manager stated that “a 90% elimination of
the housing backiog would be achieved by 2022.""7 It is submitted

however that even these projections are unrealistic.'®
22 The COHRE Report offers the following more sobering projection —

“If we take the higher estimate of 250 000 shacks, assume that the
City will reach its full target of 16 000 houses a year and factor in
the average increase in the number of households without formal
shelter of just over 9000 a year, add in a modest estimate of the

latent demand at 100 000 then it becomes clear that it will take at

least 50 years to clear the backlog. If, as is widely expected, the

calculation of the backlog is too low and the City fails to reach its
target every year it could easily be significantly longer than this.""®

(emphasis added)

** See the table on p 97-98.
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24

11

Seen in this context the second respondent’s target to eradicate slums in
the entire Province of KwaZulu-Natal by 2014 is, with respect, pure
fantasy. Unfortunately such fantasy is not harmless. The effect of the
Department's “eradication of slums” rhetoric and policy is that informal
settlements are regarded as tempoi'ary aberrations, imminently to be
cleared away, making it unnecessary and indeed irrational to service or
otherwise improve them in the interim. The further effect of this policy is
that the focus is on building as many houses as quickly as possible and
on reducing the number of shacks as quickly as possible rather than on
the more consultative, time-consuming and ultimately more sustainable

upgrading processes mandated by Chapter 13 of the National Housing

Code.

The COHRE Report makes the following findings in this regard -

“All the rhetoric about the imminent eradication of shacks has four
very worrying consequences. The first is that shack settlements
now all appear (erroneously) to be temporary with the result that it
seems irrational to invest in their development. The second is that
the criticism from shack dwellers about the material conditions in
which they live tends to be very quickly dismissed on the grounds

that eradication is imminent and so reality gets displaced by

P
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fantasy. The third is that housing projects are being rushed in an
attempt to meet impossible deadlines with the result that their
construction and location, as well as the consultation around the
developments, is often very poor. Finally, there is an increasing
perception that the primary point of the City’s Housing Policy is to

eradicate shacks rather than to secure housing rights.”?

25 “Eradication of slums” rhetoric is not new. In 2001 the City adopted a
“Slum Clearance Policy” which had an immediate and drastic effect on
the levels of basic services provided to informal settlements. For instance
in response to the City's Slum Clearance Policy, the City's Electricity

Supply Policy declared that —

“In the past (1990s) electrification was rolled out to all and sundry.
Because of the lack of funding and the huge costs required to
relocate services when these seftlements are upgraded or
developed, electrification of informal settlements has been

discontinued.”®'

26 As stated in the applicants’ founding affidavit, in six out of the sixteen
informal  settlements inhabited by members of the first applicant a
minority of households have some access to electricity. The remaining

ten informal settlements have no electricity at all. Furthermore the 7000
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residents of the Kennedy Road Informal Settiement depend on just 5
communal standpipes for their water supply, and 106 pit latrines and 3

chemical toilets for sanitation.

27 On his visit to South Africa the Special Rapporteur was extremely
concerned at the lack of basic services, such as water, sanitation and
electricity in informal settlements. The Special Rapporteur's report

recorded the following in this regard —

“The Special Rapporteur visited a number of settiements

throughout the country where many residents had no access to

water, electricity or sanitation. Organisations and individuals
highlighted the urgent need for social services and facilities. In

Durban, for example, the Special Rapporteur visited the Kennedy

Road and Foreman Road settlements, where no upgrading or

service provision has taken place. Lack of access to electricity,

sanitation and water and lack_of protection against hazards such
as shack fires, has serious conseguences for the health and well-

being of residents. This situation is compounded by tenure

insecurity and the threat of forced eviction. it was clear o the
Special Rapporteur that these conditions fall far short of safe and

sustainable living conditions.”* (emphasis added)

2515,
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28 The further effect of “eradication of slums® rhetoric and policy — that
success becomes measured by how many shacks are eliminated rather
than on how many people's lives are improved - is equally deleterious.

The COHRE Report finds the following in this regard —

“...there is a strong government tendency to evaluate the success
of housing policy and practice by counting the number of houses
that have been ‘delivered.’ This tendency is driven by an
assumption that the provision of a formal house automatically
marks an improvement in the general circumstances of the
beneficiaries. It was striking, however that — with only one
exception — those policy experts not directly employed by the state
who were interviewed for this project all argued that this approach
is fundamentally mistaken. Mark Misselhorn, CEO of Project
Preparation Trust in Durban lamented, for exampie that: ‘success is
measured in terms of the number of new houses being built instead

of the number of sustainable housing opportunities being created or

protected.” He noted that ‘People just can't live in relocation sites
because there is no work there’ and suggested that policy success

should rather be measured by the discernable degree of

improvement in people’s lives.”* (emphasis added)

B p 60-61.
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29 The COHRE report argues that in order for housing developments to be
sustainable, and compliant with international human rights obligations, it
is crucial to recognise that the housing question is not reducible to the

provision of a house —

“... there have consistently been times when shack dwellers have
actively resisted forced removal from shacks to houses — whether
because their shacks were better located in terms of work, schools
and communities, or because the proposed new housing (or its

associated rates and services) were simply unaffordable. The

question of geographic space — of where Qeogle live — is often as
important as the kind of structures in which people live. The

question of social space is equally important. A person who can live

with dignity in a particular community may not be able to survive

when isolated from those social networks..."?* (emphasis added)

30 It is widely recognised that a key problem with formal housing
developments throughout the country is that they tend to be located on
the urban periphery. The COHRE Report finds that this has catastrophic

consequences for the poor -

“Numerous research projects have shown that although people with

better jobs and incomes usually do well in relocation sites, poorer

*p3l1.
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people often suffer a calamitous drop in income, and struggle to
access schools, clinics, policing and so on. This can be associated
with increased risks of depression and family violence. COHRE’s
findings in the relocation housing developments visited during the
research for this report were very similar. It was very striking that in
the peripheral developments, people with good jobs tended to be
happy with the move from a shack to a house. People with no work,

or _a precarious livelihood, however, often experienced the

relocation from a better located shack to a house on the urban

periphery as disastrous.

Across_the country jt has not been unusual for people to abandon

relocation houses and move back to better located shacks or to
—ealon TARbbs dnd move back 1o better located shacks or to

refuse to leave shacks for relocation houses, as often happened
e S =dys SNiacxs Tor relocation houses, as often happened
under_Apartheid and has often happened with forced removals to

eripheral relocation sites the world over. For example, in the low

cost housing development of ‘France’ in Imbali, outside
Pietermaritzburg, more than 100 houses built at a cost of over 2
million have been vacant ever since their completion in 2002. The
intended ‘beneficiaries’ have refused to take occupation or transfer

on the grounds that the houses are too far away from
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Pietermaritzburg and from their present settlements close to the

city.’lzs

The National Department of Housing recognised the above problems and
in its “Breaking New Ground” policy adopted in 2004 formulated
impressive solutions to deal with many of them. Breaking New Ground
recognised inter alia that “there had been a slow down in housing
delivery, that the spatial location of housing programmes had largely
conformed to apartheid segregation, that the pernicious effects of this
had not been moderated by the simuitaneous development of transport
and other infrastructure at the relocation sites, and that the 1.6 million
houses that had been built had not become valuable assets to the poor
because peopie simply didn't have the income to pay for services and

taxes.”26

The Breaking New Ground document stated that -

“The dominant production of single houses on single plots in distant
locations with initially weak socioc-economic infrastructure is

inflexible to local dynamics and changes in demand. The new

human _settlements plan _moves away from the current
commoditised focus on housing delivery towards a more responsive

= p79-80.
% COHRE report, p 82.
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mechanism which addresses the multi dimensional needs of
hanis dadresses the multi  dim. eds

Sustainable human settlements.””’ (emphasis added)
Sustainable human settlements.

Breaking New Ground adopted a number of new policies and
interventions in order to deal with some of the problems hampering
sustainable housing delivery. These included infer alia expanding the
scope of the housing mandate, collapsing housing subsidy bands and
developing a rural housing instrument. In relation to informal settlements
Breaking New Ground adopted a policy in terms of which informal
settlements were to be upgraded in situ in partnership with affected
communities, and in terms of which relocations were to be permitted only
as a last resort. This policy approach was given effect to and made
binding on provincial and local government in Chapter 13 of the National
Housing Code. Both Breaking New Ground and Chapter 13 of the
National Housing Code have been widely praised by housing policy
experts and academics, including Professor Huchzermeyer. The COHRE

report summarises Chapter 13 of the National Housing Code as follows —

“Under Chapter 13 of the Housing Code municipalities can apply for
a _community based or area based subsidy that is not linked to

individual households but is based on the actual cost of improving:
T === Is Dased on the actual cost of improving

an informal settlement. The Programme has no ceiling for the cost

of purchasing and rehabilitating land. It encourages municipalities

7pa,
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to stop relocating__informal settlements from expensive. or
geotechnically unsuitable iand to new housing developments on the

outskirts of cities and towns, Instead it enabies already occupied

land to be made habitable, even if technically and economically

deemed unsuitable. Relocation is treated as a very last resort, and
===t eot. Rekalion IS reated as a very last resort, and
in such cases, funding can be applied to purchase land in close

proximity to the existing informal settlement. The Programme

includes funding for interim services and for community

empowerment. The Programme is based on the following principles

* Informal settiements shouid not be seen as a housing problem

but as a far more compliex problem.

« Even if some think that upgrading rewards unlawful occupiers,
all informal settlements should be dealt with under the Informal

Settlement Upgrading programme.,

* The target should be to improve peoples’ lives.

¢ Informal settlements dwellers should be central to initiatives to

improve their lives.

* Every effort should be made not to destroy people’s fragile

livelihoods.
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e The constitutional rights of informal settlements dwellers must
be respected, particularly where relocation s being

considered.”2®
34 The COHRE Report points out that there is a fundamental contradiction
between Breaking New Ground with its focus on a holistic, consultative

and supportive process and “slum eradication” measures —

“Breaking New Ground takes inadequate housing as the

fundamental problem' and seeks to take action to develop more

adequate housing. ‘Shack eradication’ takes shack settlements as

the fundamental problem and seeks to get rid of them. The

distinction between these two approaches lies in the fact that, in the

absence of other viable options, _shacks_are the most adequate

housing currently available to millions of people. In some

circumstances they are more adequate housing options than small,

poorly constructed houses in peripheral relocation projects. For

many people they are also the only option for accessing the city or

sefting up an independent household in the city. Using coercive and

security strateqies to forcibly eradicate shacks will inevitably result
in the housing conditions of million's of people being worsened. The

only way to get rid of shacks without doing major damage to the

% p 84-85.
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well-being of millions of people is to develop better aiternatives in

terms of cost, location, services and the quality of the structures.”2®

35 The Slums Act does not require municipalities to implement Chapter 13
of the National Housing Code, nor is the Slums Act predicated on an
approach which accords with the principles and procedures stipulated in
Chapter 13. On the contrary the provisions of the Slums Act are in
fundamental conflict with Chapter 13 of the National Housing Code. For
example s 11(1)(d) of the Slums Act requires municipalities to submit
annual reports to the second respondent containing “recommendations
as to which slums, if any, are suitable for upgrading and improvement to

address the shortage of housing.”

36 The effect of s 9, s 11, s 12 and s 13 of the Slu‘ms Act, read together, is
to give municipalities an open-ended discretion whether to upgrade or
relocate informal settlements, and in the latter event whether to provide
alternative accommodation at all. The Slums Act offers municipalities no
guidance whatsoever as to how to exercise this discretion in a manner
which will be compliant with the provisions of the National Housing Act,

the National Housing Code and the Constitution.

37 The second respondent’s contention that the Slums Act gives effect to

the provisions and objectives of Chapter 13 of the National Housing

¥ p8s.







