Submission in aggravation of sanction in the disciplinary matter of Fazel Khan of UKZN

Based on the judgment in this matter, in which Mr. Khan was found guilty of dishonest conduct and other grave breaches of his contractual duties to the University as his employer, the University firmly requests summary dismissal of Mr. Fazel Khan. He has been found guilty on both main charges. The first involves dishonestly making false statements to the press. The second involves a disclosure of confidential information.

Charge 1

It is submitted that the breakdown in the employment relationship is beyond redemption having regard to the gravity of this charge. An analysis of the facts found and proved by the chair of the disciplinary inquiry support this conclusion. 

Despite being informed of the true position, the employee persisted with his false allegations on 18 and 19 September 2006 to the Witness and Mercury respectively. This is an aggravating feature. He had an opportunity to recant. He spurned this. He continued with his invective to the severe prejudice of the University. To date, no correction has been made in the press by the employee.

The Chair has found as a fact that the employee knew that at the material time his statements were untrue. On this basis he was found guilty of dishonesty. It is submitted that the dishonesty is ‘gross’ as envisaged in Item 3(4) of Code which misconduct attracts the sanction of dismissal.

Taking into account the context of the statements, the Chair found that the publicity for the University flowing from the publication of the articles in question was ‘negative’ and ‘harmful to its reputation’.  The damage to the reputation of the University is substantial. As found by the Chair, the reasonable reader of the articles would conclude that ‘the University environment is repressive and that is without the foundational values of the Constitution.’ The Chair went on to hold that the reference to Stalin was particularly damaging, conjuring up an image of the University which is ‘the antithesis’ of democracy. These are particularly serious matters for an institution such as a University whose reputation to a large degree depends on upholding academic freedom and eschewing anything which threatens to undermine such freedom. Having regard to their controversial history under apartheid, South African universities are particularly sensitive to criticism of this nature. (See, generally, the evidence of Chetty v1 48; 54-55; 58; 60; 88. V3 20; Dlamini v2 17.)

The misconduct amounts to a breach of the fiduciary duty which the employee owes to the University. One aspect of this fiduciary duty is that an employee must not allow his or her interests to conflict with those of the employer. It is convenient at this stage to lift the veil in an attempt to establish why the employee acted as he did. He attempted to attract media sympathy by portraying himself as a victim of unfair and vengeful conduct by the University. This was calculated to advance the thesis that, because of his activities as trade unionist, he was targeted by the University management to his prejudice. The interest which the University has in its good name was sacrificed on the altar of his narrow and personal interest to obtain support through favourable press coverage, knowing full well that the facts upon which he relied were false. It is submitted that this breach of his fiduciary duty is so serious that the fabric of the employment relationship has been damaged irreparably.  (See Chetty v3 28)

In the premises, the dismissal of the employee is justified on the first charge.

Charge 2

The employee has been found guilty of disclosing a confidential task team report to the press. The issues dealt with in the report were fundamental to the governance by the institution as debated by the management and the unions. The focal point was the restoration of trust between the management and unions. The seriousness of this charge turns on undermining this endeavour. Key to the harmonious functioning of the University is a relationship of mutual respect and trust between the management and unions. Anything done to detract from such a relationship has serious ramifications for the beneficial administration of the University.

On this basis, it is submitted that the breach of confidence is sufficiently serious to justify dismissal.

Generally

There is no doubt that the seriousness of each individual  breach of conduct alone justifies dismissal in the UKZN Conditions of Service and in law in general. The University submits that the pattern and circumstances around the breaches have destroyed the trust between Fazel Khan and the University beyond repair. The cumulative weight of both convictions makes dismissal the only appropriate sanction available in the circumstances.

Fazel Khan’s destabilising activity has been of such magnitude that it cannot be tolerated at the University under any circumstances — especially at the present time of the unfinished and fragile merger process. As the judgment highlights, Khan’s actions have caused great harm not just to some functional components of the University, or to the reputation of the University as a whole, but “… to the rebuilding of the relationship of trust between management and unions and other stakeholder[s] within the University.” [My emphasis.]

In relation to Schedule 8 of the Labour Relations Act, the University submits the following.

The continued employment of Fazel Khan is intolerable to the University. There is no way an employee could be trusted after such a pattern of gross dishonesty and wilful damage to the reputation of the University. Fazel Khan had ample time and opportunity to show remorse and mitigate the consequences of some of his misconduct. He not only did not do so, but continued to pretend that his misconduct was justified! This is entirely consistent with his belated attempt during the hearings, when the ‘writing was on the wall’, to save himself by ‘offering’ to apologise in some joint public statement still to be negotiated. At no stage since the misconduct has Mr. Khan made an attempt to come clean by making full disclosure as a fiduciary must. By persisting with his denial of the allegations, shows recalcitrance on the part of the employee. There is a degree of wilfulness on his part. He has not demonstrated any remorse. This serves to emphasise a fundamental breakdown in the employment relationship between the employee and the University.

The University has considered the employee’s circumstances and the nature of a lecturer’s job at the University. There is no mitigating factor there — on the contrary. Of the two main reasons for a lecturer’s employment, Mr. Khan has given the University no more than 20% of his required time for teaching (by own optimistic estimate) and his alleged research has not yielded a doctorate or other indicators of achievement in the context of serious scientific research publication. This neglect of, or wilful under-performance in, academic duties is an aggravating factor which leaves no doubt that a reasonable employer must dismiss such an employee. This is especially  so when this employer is a publicly funded institution accountable to the government and the taxpayers.

This argument for summary dismissal is consistent with recent sentences at the merged UKZN. The employee, Mr. Khan, as a co-author of the UKZN Conditions of Service, cannot deny awareness of dismissal as a consequence of his actions.
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