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IN THE HIGH COURT OF SOUTH AFRICA 

(DURBAN AND COAST LOCAL DIVISION)

CASE NO: 1874 /08

In the matter between: 

ABAHLALI BASEMJONDOLO MOVEMENT SA
First Applicant 

SIBUSISO ZIKODE
Second Applicant

and

PREMIER OF THE PROVINCE KWAZULU-NATAL                  First Respondent 

MEMBER OF THE EXECUTIVE COUNCIL FOR LOCAL 

GOVERNMENT, HOUSING AND TRADITIONAL 

AFFAIRS, KWA-ZULU NATAL       
Second Respondent
MINISTER OF HOUSING  
Third Respondent

MINISTER OF LAND AFFAIRS
Fourth Respondent

APPLICANTS’ HEADS OF ARGUMENT

A
INTRODUCTION
1 The first applicant in these proceedings is Abahlali baseMjondolo Movement South Africa, a voluntary association which seeks to improve the lives and living conditions of shack dwellers in South Africa. The first applicant’s membership includes the residents of 16 informal settlements in Durban and Pietermaritzburg. The second applicant is Sibusiso Zikode, the President of the first applicant.

2 The applicants attack the constitutionality of the KwaZulu-Natal Elimination and Prevention of Re-Emergence of Slums Act 6 of 2007 enacted by the KwaZulu-Natal Provincial Government on 2 August 2007. We will refer to it as “the Slums Act.”

3 The avowed objectives of the Slums Act are to “eliminate slums” and “prevent their re-emergence.” The Slums Act seeks to achieve these objectives through two mechanisms: compelling the institution of eviction proceedings against unlawful occupiers on a large scale and clamping down harshly on the formation of new informal settlements. This, as we will demonstrate below, is the essence, purpose and effect of the Slums Act. We accordingly submit, in the first instance, that the Slums Act purports to regulate eviction, land tenure and access to land, matters which fall outside the legislative competence of provincial government. We submit that the Slums Act is accordingly unconstitutional and invalid.
4 If we are wrong in our first submission then we submit that sections 16, 9, 11, 12 and 13 of the Slums Act fall to be declared invalid by virtue of their inconsistency with section 26(2) of the Constitution,
 alternatively, inoperative by virtue of their conflict with the provisions of the Housing Act 107 of 1997 (“the National Housing Act”) and the provisions of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (“the PIE Act”).

5 We submit that the Slums Act does not constitute a reasonable measure to progressively realise the right of access to adequate housing within the meaning of section 26(2) of the Constitution. On the contrary, the coercive mechanisms employed by the Slums Act will likely increase homelessness and, ironically, the prevalence of “slums.” As such, the Slums Act is a measure which will retard the progressive realisation of the right of access to housing in violation of the very essence of section 26(2) of the Constitution.
6 Section 26 of the Constitution, together with the National Housing Act and the PIE Act, constitute a comprehensive and coherent national framework for the regulation of housing development and eviction in a manner which gives effect, not only to the right of access to adequate housing and the prohibition on arbitrary evictions, but also to the foundational Constitutional values of dignity and equality. We submit that the Slums Act is fundamentally in conflict with this framework – both in substance and in spirit.
7 In essence we submit that the Slums Act is an irrational and repressive measure which flies in the face of carefully calibrated national legislation and threatens to infringe the fundamental rights of some of the poorest and most vulnerable members of our society. As the Constitutional Court stated in Port Elizabeth Municipality v Various Occupiers –

“It is not only the dignity of the poor that is assailed when homeless people are driven from pillar to post in a desperate quest for a place where they and their families can rest their heads. Our society as a whole is demeaned when state action intensifies rather than mitigates their marginalisation. The integrity of the rights based vision of the Constitution is punctured when state action augments rather than reduces the claims of the desperately poor to a decent existence.”

8 In what follows below we will deal first with the second respondent’s application to strike out a Report produced by the Centre on Housing Rights and Evictions (“the COHRE Report”). We will submit that there is no merit in this application. Next, we will develop our argument in support of our contention that the KwaZulu-Natal Provincial Government lacked the legislative competence to pass the Slums Act. Thereafter we will set  out first, the constitutional and statutory framework applicable to housing rights and evictions and second, the factual situation in Durban in relation to these matters. It is within this context that the constitutionality of the Slums Act and its consistency with national legislation must be assessed. Finally, and drawing on this context, we will develop our arguments in relation to the unconstitutionality of the Slums Act and its inconsistency with the National Housing Act and the PIE Act. 

B
THE APPLICATION TO STRIKE OUT
9 The second respondent has brought an application to strike out the COHRE Report
 as well as certain paragraphs in the applicants’ replying affidavit which place reliance on facts and conclusions in the COHRE Report.
 

10 There are three discernible bases for the application to strike out. First, it is contended that the COHRE Report “comprises material not confirmed under oath” and constitutes hearsay evidence.
 Second, it is contended that the COHRE Report is partisan and unreliable.
 Third, it is contended that the COHRE Report  includes vexatious and irrelevant material.

11 We submit, for the reasons set out below, that the application to strike out ought not to be granted on any of these bases.
12 The COHRE Report is tendered as expert evidence in the field of social scientific research.

13 The COHRE Report was commissioned by the Centre on Housing Rights and Evictions (“COHRE”) and was the responsibility of the then Deputy Director, Jean Du Plessis.
 Du Plessis has stated under oath that the drafting, editing and review of the COHRE Report was at all times conducted under his supervision and control
 and that he is satisfied that the Report is accurate, independent and reliable.
 Furthermore, affidavits have been provided by each of the researchers, authors and reviewers of the COHRE Report, all of whom confirm that the Report is accurate, independent and reliable.
 As such the COHRE Report is plainly tendered under oath.

14 We accept that two categories of evidence in the COHRE Report  constitute hearsay. These are firstly, the information contained in academic texts and articles (which are listed in the bibliography to the Report) and secondly, the information reported to the authors of the Report by interviewees. We submit that both these categories of evidence ought to be admitted, for different reasons.
15 With regard to the former, the courts have held that the realities of professional practice demand that impossible standards should not be set and have accordingly permitted expert witnesses to rely on information contained in reference works despite it constituting hearsay. In S v Kimimbi
 the court stated as follows –

“No one professional man can know from personal observations more than a minute fraction of the data which he must every day treat as working truths. Hence a reliance on the reported data of fellow scientists learned by perusing their reports in books and journals. The law must and does accept this kind of knowledge from scientific men. On the one hand a mere layman who comes to court and alleges a fact which he has learned only by reading a medical or mathematical book cannot be heard. But on the other hand, to reject a professional physician or mathematician because some of the facts to which he testifies are known to him only upon the authority of others, would be to ignore the accepted methods of professional work and to insist on impossible standards.”

16 It is now well established that expert witnesses may rely on information contained in reference works if the conditions set out in Menday v Protea Assurance Co Ltd are satisfied.
 These conditions are firstly, that it can be shown that the author can, by reason of his or her own training, affirm (at least in principle) the correctness of the statements in the work referred to and secondly, that the work to which reference is made is reliable in the sense that it has been written by a person of established repute or proven experience in the field.
 
17 In this case the accuracy and reliability of the information contained in the COHRE Report has been confirmed, not only by the authors themselves, but also by an international review panel comprising research experts and professors in the fields of inter alia Development Studies, African Studies, History and Philosophy. It cannot seriously be contended that the conditions set out in Menday v Protea Assurance Co Ltd have not been satisfied in these circumstances. 
18 We submit that the information reported to the authors of the Report by interviewees falls within the exception to the hearsay rule contained in section 34(1) of the Civil Proceedings Evidence Act.
 If we are correct in this submission then the Court has no discretion to exclude this evidence and is obliged to admit it.
  If we are wrong in this submission, and in any event, this Honourable Court has a discretion to admit this evidence in terms of section 3(1) of the Law of Evidence Amendment Act.
 We respectfully submit that it would be in the interests of justice to do so. We make this submission having regard to the following –

19 The Reliability of the COHRE Report 
19.1 COHRE is a reputable international non-governmental organisation with special consultative status with the Economic and Social Rights Council of the United Nations and observer status with the African Commission on Human and People’s Rights.
 
19.2 COHRE’s Report on housing and evictions in Johannesburg, entitled “Any Room for the Poor? Forced Evictions in Johannesburg, South Africa” has been relied on by the South African courts in three reported judgments. These are City of Johannesburg v Rand Properties and others 2007 (1) SA 78 (W); City of Johannesburg v Rand Properties and Others 2007 (6) SA 417 (SCA) and Lingwood and Anther v Occupiers of Erf 9 Highlands 2008 (3) BCLR 325 (W). In each of these cases the courts relied on the Johannesburg COHRE Report to come to important factual conclusions regarding the adequacy of the state’s fulfilment of its constitutional housing obligations.

19.3 Significantly, in his Report on South Africa to the Human Rights Council of the United Nations, the Special Rapporteur on Adequate Housing also placed reliance on COHRE’s Johannesburg Report.

19.4 As is the case with all COHRE Reports, the Durban COHRE Report was subjected to a rigorous process of checking, editing and peer review – the latter by a team of research experts and professors from around the globe. Among others, Julian Brown, currently registered for a Doctorate in History at the University of Oxford, approved the Report as rigorous, independent and scientifically reliable.
 The United States Supreme Court has stressed the importance of a rigorous process of peer review in assessing the reliability of expert evidence of a scientific nature.
  We submit that this must apply equally to evidence of a social scientific nature such as that contained in the COHRE Report.
20 The Relevance of the COHRE Report
20.1 The COHRE Report constitutes important evidence of the factual context within which the constitutionality of the Slums Act and its consistency with national legislation must be assessed. 

20.2 This factual context is critical for the Court to be able to assess whether the Slums Act can be implemented reasonably and consistently with section 26 of the Constitution and the National Housing Act and the PIE Act - as the second respondent contends.

20.3 It is also critical for the Court’s assessment of the applicants’ argument that the Slums Act gives municipalities an open-ended discretion as to how to deal with informal settlements and provides no guidance as to how to exercise this discretion in a manner which will be compliant with the provisions of the National Housing Act, the National Housing Code and the Constitution. Evidence that there is a poor understanding among municipal officials of the constitutional and statutory requirements relating to housing - which the COHRE Report provides - increases the risk of constitutional infringements and is accordingly integral to such an argument.
21 The Absence of Prejudice to the Second Respondent

21.1 The second respondent was afforded a full opportunity to answer to the portions of the COHRE Report on which the applicants rely (which were clearly identified in the applicants’ replying affidavit) and the second respondent has done so. We accordingly submit that there can be no prejudice to the second respondent if this evidence is admitted.

22 In the circumstances we submit that it would be in the interests of justice to admit the second category of hearsay evidence contained in the COHRE Report.  

23 We have dealt above with the reliability and relevance of the COHRE Report. For the reasons set out there we submit that the second respondent’s attempts to have the COHRE Report struck out on these bases must fail. 
24 The independence and reliability of the COHRE Report has been confirmed, under oath, by each member of the international review panel referred to above. The second respondent’s allegation that the COHRE Report lacks objectivity and constitutes a partisan work must accordingly be rejected. 

25 The second respondent makes the bald allegation in its notice of application to strike out that the COHRE report “includes vexatious material.”
  This allegation is unsubstantiated and without merit. It too must be rejected.

26 Finally, we point out that the power of the court to strike out offending matter is expressly made subject to the requirement of prejudice.
 We submit that the second respondent has failed to allege or prove this requirement.

27 For all of the above reasons we submit that the application to strike out is without merit and ought to be dismissed. 
28 We turn now to deal with our argument that the KwaZulu-Natal Provincial Government lacked the legislative competence to pass the Slums Act. 

C
LEGISLATIVE COMPETENCE

29 Section 104 of the Constitution sets out the legislative competence of provincial legislatures. Section 104(1) provides as follows –

The legislative authority of a province is vested in its provincial legislature, and confers on the provincial legislature the power—
(a) to pass a constitution for its province or to amend any constitution passed by it in terms of sections 142 and 143;

(b) to pass legislation for its province with regard to—

(i) any matter within a functional area listed in Schedule 4;

(ii) any matter within a functional area listed in Schedule 5;

(iii) any matter outside those functional area, and that is expressly assigned to the province by national legislation; and

(iv) any matter for which a provision of the Constitution envisages the enactment of provincial legislation; and

(c) to assign any of its legislative powers to a Municipal Council in that province.
30 Schedules 4 and 5 of the Constitution set out the functions in respect of which the various spheres of government have legislative competence. While housing is a concurrent competence of national and provincial government in terms of Schedule 4, land is not. A crucial question therefore is whether the Slums Act falls to be characterised as dealing with land or with housing.

31 The Constitutional Court considered an analogous question in Western Cape Provincial Government and Others: In Re DVB Behuising (Pty) Ltd
 where it established the test for provincial legislative competence as follows –

31.1 In order to decide whether a matter falls within a functional area of provincial competence, one must examine the “essence” and “true purpose and effect” of the legislation.

31.2 Moreover, “the functional areas [of legislative competence] must be purposively interpreted in a manner which will enable the national Parliament and the provincial legislatures to exercise their respective legislative powers fully and effectively.”

32 We submit that in considering the latter question a court ought also to consider section 146(2)(b) of the Constitution which provides that national legislation prevails over provincial legislation if it is necessary to deal with the subject matter at national level with uniform standards across the country, notwithstanding that such subject matter might be included in Schedule 4.
  
33 While the Slums Act does refer to housing, we submit that it is best characterised as dealing essentially with eviction, land tenure and access to land, in the sense envisaged in section 25(5) of the Constitution.

34 We point out that sub-section 2(1) of the Slums Act, which sets out the application of the Act, states that it applies to “all matters pertaining to the promotion of and protection against illegal and unlawful occupation of land and buildings in the Province.”  The following sub-section, sub-section 2(2) states that “[w]here this Act does not regulate a matter pertaining to promotion and protection against illegal and unlawful occupation of land or buildings, the provisions of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, apply.”

35 We submit that these two provisions (which are exhaustive of the application of the Act) clearly demonstrate that the Act seeks primarily to regulate the eviction of unlawful occupiers, and duplicates the scope of application of the PIE Act at provincial level.  
36 Section 3 of the Slums Act describes its objects as follows:

3.
The objects of this Act are –


(a) 
to eliminate slums;


(b) 
to prevent the re-emergence of slums;

(c) 
to promote co-operation between the department and municipalities in the elimination of slums;

(d) 
to promote co-operation between the department and municipalities in the prevention of the re-emergence of slums;

(e) 
to monitor the performance of the department and municipalities in the elimination and prevention of the re-emergence of slums; and

(f) 
to improve the living conditions of the communities.

37 The Slums Act accordingly has two objectives: to eliminate slums and to prevent the re-emergence of slums.
38 A consideration of the substantive provisions of the Slums Act reveals that it seeks to achieve its aforesaid objectives through the following means:

38.1 Prohibiting the use of substandard accommodation for financial benefit (section 5);
38.2 Mandating the institution of eviction proceedings against occupiers of substandard buildings (section 6); 
38.3 Imposing duties on owners and persons in charge to upgrade land or buildings which are in “an unhygienic condition,” in “a state of disrepair” or “likely to become a slum” and creating an offence for failure to do so (section 14);
38.4 Imposing duties on owners and persons in charge to take steps to prevent the unlawful occupation of vacant land or buildings and creating an offence for failure to do so (section 15);
38.5 Mandating and compelling the institution of eviction proceedings against unlawful occupiers of land and buildings by owners and persons in charge (section 16(1));
38.6 Mandating and compelling the institution of eviction proceedings against unlawful occupiers of land and buildings by municipalities (section 16(2)); and
38.7 Requiring municipalities to report annually to the second respondent on steps taken to eliminate slums and prevent their re-emergence (section 11).
39 The chief mechanisms employed by the Slums Act to achieve its objectives are then: the mandatory institution of eviction proceedings and a prohibition on the occupation of certain land and buildings – bolstered by the creation of offences for non-compliance. As such, the Slums Act regulates eviction, land tenure and access to land. That, we submit, is its purpose and effect.

40 The fact that the Slums Act refers in its Preamble and elsewhere to housing does not, in our submission, alter this conclusion. The Act’s Preamble refers to –

40.1 the constitutional right of access to adequate housing (incorrectly described in the Preamble as the right to affordable housing);

40.2 certain provisions of the National Housing Act and the KwaZulu- Natal Housing Act
; and

40.3 the “desirability” of introducing measures to eliminate slums and prevent their re-emergence “in a manner that promotes and protects the housing construction programmes of both provincial and local governments.”

41 Plainly, the Preamble is not, in and of itself, determinative of the content of the Slums Act. In our submission the substance of the Slums Act does not deal with housing. To the extent that the Slums Act seeks to “protect” provincial and local housing programmes from the perceived threat posed by the “re-emergence” of slums, it does so by mandating the institution of eviction proceedings and prohibiting the occupation of certain land and buildings. These are fundamentally matters of land tenure and access to land.

42 Section 5 of the Slums Act which “prohibits the use of substandard accommodation for financial benefit” appears ostensibly to deal with housing. This section however adds nothing to what is already contained in the provisions of the National Building Regulations and Building Standards Act.
  Moreover, its true purpose is to be found in the following section. Rather than requiring the owner of a substandard building, or the relevant municipality, to take the necessary steps to improve the building so as to render it fit for human habitation, section 6 of the Slums Act requires a municipality to give notice to the owner to evict the occupants, or institute eviction proceedings itself. In the result section 5 of the Slums Act seeks to regulate tenure.
43 Section 7 of the Slums Act requires the second respondent to promote and facilitate the provision of adequate housing throughout the province, subject to the Housing Act, and within the framework of the national housing policy. As such it simply repeats the content of section 7 of the National Housing Act.
44 In furtherance of his obligations under section 7 of the Slums Act, the second respondent is obliged, in terms of section 8, to ensure the alignment and implementation of provincial and municipal housing and slum elimination policies.
 This obligation, however, is one which the second respondent is already under in terms of other legislation, in particular the National Housing Act and the KwaZulu-Natal Housing Act. The Slums Act, therefore, places no additional responsibilities on the second respondent in this regard.
45 Similarly, section 9(1)(a) of the Slums Act provides that municipalities may take reasonable measures to progressively realise the right of access to adequate housing in section 26 of the Constitution. Again this simply describes (albeit inaccurately) duties which municipalities are already under in terms of the National Housing Act.
46 Viewed in context therefore, the references in the Slums Act to housing are insufficient, given the Act’s overall substance, purpose and effect, to bring it within the functional area of housing in Schedule 4 of the Constitution. The true purpose of the Slums Act is to eliminate slums and prevent their re-emergence through compelling the institution of eviction proceedings and regulating access to land. As such the effect of the Slums Act is to undermine security of tenure and limit access to land. This, we submit, manifestly exceeds the legislative competence of provincial government.

47 The Constitutional Court’s dictum in DVB Behuising on the importance of the national Legislature dealing uniformly with matters of security of tenure and access to land is apposite in this regard –

“One of the clear purposes, and indeed one of the most devastating effects of apartheid policy, was to deny African people access to land.  Where access to land was afforded, tenure was generally precarious. It is not surprising then that the Constitution recognises this deep injustice [in section 25(5) to (7)]. It is thus clear that the national Legislature is placed under an obligation to provide redress through legislative means for the discrimination which happened in the past. Furthermore, and of particular relevance in this case, it is obliged to seek to transform legally insecure forms of tenure into legally secure tenure. The clear corollary, in our view, is that section 25(6) does not contemplate that insecure forms of tenure arsing from discriminatory legislation in the past may be abolished or reformed by any legislature other than Parliament. 
It is logical that section 25(6) of the Constitution imposes the obligation of land tenure reform on the national Legislature. The myriad apartheid land laws, all characterised by pedantic detail, created a labyrinthine system…the complex legislative pattern that emerges renders the task of land reform a task that only the national legislature can undertake.”

48 The PIE Act, like the land reform legislation referred to in this dictum, is constitutional legislation enacted in order to overcome the racist abuses committed under the Prevention of Illegal Squatting Act of 1951. We submit that national government, and national government alone, is competent to legislate on matters of eviction, security of tenure and access to land in this context.

49 For all of the above reasons, we submit that the Slums Act is ultra vires the legislature authority of the KwaZulu-Natal Provincial Government and is, therefore, unconstitutional.

50 In the alternative to the above submission, we submit that sections 16, 9, 11, 12 and 13 of the Slums Act fall to be declared invalid by virtue of their inconsistency with section 26(2) of the Constitution, or, further alternatively, inoperative by virtue of their conflict with the provisions of the National Housing Act and the PIE Act.

51 Before developing these arguments we will set out firstly, the constitutional and statutory framework applicable to housing rights and evictions and secondly, the factual situation in Durban in relation to these matters. It is within this context that the constitutionality of the Slums Act and its consistency with national legislation must be assessed.
D
THE CONSTITUTIONAL AND STATUTORY FRAMEWORK APPLICABLE TO HOUSING RIGHTS AND EVICTIONS
52 The second respondent contends that the Slums Act is a measure  designed to give effect to government’s obligations in terms of section 26(1) and (2) of the Constitution and national and provincial laws and policies on housing.
 We submit that the Slums Act is fundamentally irreconcilable with these measures in both spirit and substance. We examine the applicable constitutional and statutory framework below.

The Constitution 
53 Section 26 of the Constitution provides as follows –

(1)
Everyone has the right to have access to adequate housing.
(2)
The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.
54 In order to constitute a reasonable legislative measure within the meaning of section 26(2) of the Constitution, the Slums Act is required to comply with the following standards –

54.1 It must be comprehensive, coherent and effective, and must be capable of facilitating the realisation of the right to access to adequate housing;
  

54.2 It must have sufficient regard for the social, economic and historical context of widespread deprivation;

54.3 It must make short, medium and long term provision for housing needs;

54.4 It must be implemented reasonably;

54.5 It must give special attention to the needs of the poor and the most vulnerable, and it must achieve more than a mere statistical advance in the numbers of people accessing housing by demonstrating that the needs of the most vulnerable are being catered for;
  

54.6 It must allow for meaningful engagement with affected individuals and communities;

54.7 It must provide for the consideration of the particular circumstances of every household facing eviction;
 and 

54.8 The reasonableness of any measures must be assessed in the light of the Bill of Rights as a whole and with particular reference to the rights to dignity, equality and freedom.
 

The Housing Act

55 The Housing Act was enacted in order to give effect to section 26(2) of the Constitution. Thus its Preamble records that “everyone has the right to have access to adequate housing, and the state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.”

56 The Housing Act does the following –

56.1 it establishes a comprehensive and coherent country-wide framework in order to give effect to section 26(2) of the Constitution;
56.2 it defines the roles of national, provincial and local spheres of government within that framework;

56.3 it establishes principles, or norms and standards, with which housing development at all three levels of government must comply;
 and

56.4 it establishes national housing policy by which provincial and local spheres of government are bound.

57 The Housing Act contains specific provisions requiring provincial
 and local government
 to promote and facilitate the provision of adequate housing within the framework of national housing policy. These provisions are mandatory.

58 Crucially, the Housing Act requires all spheres of government to –

58.1 give priority to the needs of the poor in respect of housing development;
 and
58.2 consult meaningfully with individuals and communities affected by housing development.

National Housing Policy – “Breaking New Ground” and Chapter 13 of the National Housing Code

59 “Breaking New Ground: A Comprehensive Plan for the Development of Sustainable Human Settlements” (“the BNG”) was adopted by the National Department of Housing in September 2004. As is evident from the policy document itself, it arose out of the need for fundamental change in South African housing policy. Chief among the reasons for this was the recognition that housing units delivered post 1994 “have tended to be located on the urban periphery”
 and have accordingly “lacked the qualities necessary to enable a decent quality of life.”
 In the event the BNG recognised that “the 1.6 million subsidy houses that have been built have not become valuable assets in the hands of the poor.”

60 The BNG notes that -
The dominant production of single houses on single plots in distant locations with initially weak socio-economic infrastructure is inflexible to local dynamics and changes in demand. The new human settlements plan moves away from the current commoditised focus of housing delivery towards more responsive mechanisms which address the multi dimensional needs of sustainable human settlements.
 
61 The BNG recognised that  there was a need for a fundamental shift in the official policy response to informal settlements:

There is a need to acknowledge the existence of informal settlements and recognise that the existing housing programme will not secure the upgrading of informal settlements. There is also a need to shift the official policy response to informal settlements from one of conflict and neglect, to one of integration and co-operation, leading to the stabilisation and integration of these areas into the broader urban fabric.

62 In line with this approach the BNG adopted a phased in situ upgrading approach to informal settlements, in line with international best practice.
 It stated that “this approach will maintain community networks, minimise disruption and enhance community participation in all aspects of the development solution.”

63 The National Housing Code was adopted in terms of section 4 of the Housing Act in March 2000. Chapter 13 thereof was only adopted in October 2004. It was adopted in response to the BNG. Chapter 13 is the mechanism which seeks to give effect to the principles set out in the BNG pertaining to informal settlements.
64 The objective of Chapter 13 is to provide a programme to “facilitate the structured upgrading of informal settlements” in order to give effect to the principles set out in the BNG. The principles of respect for the members of the community and active community participation throughout the process infuse every element of the Chapter.
65 At the outset, the Chapter provides that “[t]he programme is premised upon substantial and active community participation”, the parameters of which include the use of ward committees and ongoing efforts to include stakeholders in the “participatory process.” Municipalities “must demonstrate that effective interactive community participation has taken place in the planning, implementation and evaluation of the project.”
 (emphasis added) 
66 Fundamental to Chapter 13 is the principle that informal settlements are to be upgraded in accordance with a “holistic approach with minimum disruption or distortion of existing fragile community networks and support structures.” The Chapter therefore advocates the in situ upgrading of informal settlements – in accordance with the BNG. Chapter 13 provides that any relocation should be the exception rather than the rule and to a location “as close as possible” to the existing settlement in accordance with a “community approved relocation strategy.”
 Chapter 13 strongly discourages evictions and provides no funding for them. The Chapter provides as follows in this regard -
Residents living in informal settlements are often dependent on fragile networks to ensure their livelihoods and survival. A guiding principle in the upgrading of these communities is the minimisation of disruption and the preservation of community cohesion. The Programme accordingly discourages the displacement of households, as this not only creates a relocation burden, but is often a source of conflict, further dividing and fragmenting already vulnerable communities. 

In certain limited circumstances, it may however be necessary to permanently relocate households living in hazardous circumstances or in the way of essential engineering or municipal infrastructure. In all such cases and where feasible and practicable, the relocation  must take place at a location as close as possible to the existing settlement and within the context of a community approved relocation strategy that must be submitted with the final business plan for approval by the MEC.

…

Where possible, relocations should be undertaken in a voluntary and negotiated manner… Legal processes should only be initiated as a last resort and all eviction-based relocations must be undertaken under the authority of a court order. As a result, no funding is available for legal proceedings linked to the relocation of households. Funding for relocation will only be available on the basis of a detailed motivation to be provided by the municipality which must demonstrate the existence of a viable long-term land-release and upgrading strategy.”
  (emphasis added)
67 While in situ upgrading must be effected wherever possible, the programme also applies in cases where relocation is unavoidable. The Chapter provides as follows in this regard -

“This programme is applicable to the in situ upgrading of informal settlements as well as in cases where communities are to be relocated for a variety of reasons. In cases where projects will require de-densification or the relocation of households, the provisions of the programme are equally applicable to both the upgraded settlement and the relocation site.”
 (emphasis added)

68 Importantly, the Chapter provides for the upgrading of informal settlements through area based as opposed to individual, housing subsidies. This ensures that all the residents of an informal settlement are catered for. 
69 The principles of the programme include the following -
69.1 Communities are to play “an active role in the early planning stages to ensure that all needs are identified and that project designs comply with community needs and profiles.”

69.2 Stand sizes should be determined through “dialogue between local authorities and residents” taking into consideration the need for the ultimate density of the settlement to allow for municipal structures and emergency service vehicles.
69.3 In respect of the provision of services, community needs and preferences must be balanced with affordability indicators.
69.4 The type of infrastructure to be developed for social and economic amenities must be “undertaken through a process of engagement between the local authority and residents,” community preference being determined after an assessment of community needs.
69.5 Layout and design of the final township must be made on the basis of community needs and the principle that relocation is to be avoided.

69.6 Indicators used to measure project performance include poverty rates, economic activity, social capital and crime.

The PIE Act
70 The PIE Act applies in respect of all land throughout South Africa.
 It was enacted in order to give effect to section 26(3) of the Constitution. Thus its Preamble provides that “no-one may be evicted from their home or have their home demolished without an order of court made after considering all relevant circumstances.”

71 PIE repealed the notorious Prevention of Illegal Squatting Act and was adopted with the manifest objective of overcoming the abuses that took place under that Act. As the Constitutional Court stated in PE Municipality –

“…the overall objective of facilitating the displacement and relocation of poor and landless black people [under PISA] was replaced by an acknowledgement of the necessitous quest for homes for victims of past racist policies. While awaiting access to new housing development programmes, such homeless people had to be treated with dignity and respect.

Thus the former depersonalised processes that took no account of the life circumstances of those being expelled were replaced by humanised procedures that focused on fairness to all. People once regarded as anonymous squatters now became entitled to dignified and individualised treatment with special consideration for the most vulnerable.”

72 In order to give effect to the above, PIE requires the courts to give specific consideration to the circumstances under which the unlawful occupiers have resided on the land in question and to pay particular regard to the rights and needs of vulnerable occupiers.

73 For the same reason PIE requires the courts to consider the availability of suitable alternative accommodation or land to the unlawful occupiers. 
74 In PE Municipality  the Constitutional Court ruled that –

“In general terms a Court should be reluctant to grant an eviction order against relatively settled occupiers unless it is satisfied that a reasonable alternative is available, even if only as an interim measure pending   ultimate access to housing in the formal housing program.”

75 The Constitutional Court, per Sachs J, stressed that municipalities are required to address the actual situation of the persons concerned and that it is not sufficient merely to point to general plans and policies –
“The availability of suitable alternative accommodation will vary from municipality to municipality and be affected by the number of people facing eviction in each case…In this respect it is important that the actual situation of the persons concerned be taken account of. It is not enough to have a program that works in theory. The Constitution requires that everyone be treated with care and concern; if the measures though statistically successful, fail to respond to the needs of the most desperate, they may not pass the test

…

Thus it would not be enough for a municipality merely to show that it has in place a program that is designed to house the maximum number of people over the shortest period of time in the most cost effective way. The existence of such a program would go a long way towards establishing a context that would ensure that the proposed eviction would be just and equitable. It falls short however, from being determinative of whether and under what conditions an actual eviction order should be made in a particular case.”
  (emphasis added)
76 The relationship between eviction and the state’s positive obligations in terms of section 26(2) of the Constitution  has been further clarified in two important judgments handed down by the Supreme Court of Appeal. While they were decided in significantly different contexts, the effect of both judgments is that, unless the state complied with its obligations in terms of section 26(2) of the Constitution, eviction orders would not be granted against people who would be rendered homeless as a result.

77 The first judgment is Modderklip Modder East Squatters and Another v Modderklip Boerdery (Pty) Ltd.
 In that case the Supreme Court of Appeal refused to grant an eviction order in circumstances in which there was no suitable alternative accommodation or land available to the several thousand people who were unlawfully occupying privately owned land.
78 The Supreme Court of Appeal, per Harms JA  ruled that –

“Grootboom made it clear that the government has an obligation to ensure, at the very least, that evictions are executed humanely. As must be abundantly clear by now, the order cannot be executed – humanely or otherwise – until the State provides some land.”
 

79 Harms JA concluded that  “the State was in breach of its obligation to the occupiers [and this] leads ineluctably to the conclusion that the State simultaneously breached its section 25(1) obligations towards Modderklip [the landowner]”

80 The Supreme Court of Appeal ruled that the only appropriate relief was to allow the occupiers to remain on the land until alternative land or accommodation was made available to them by the State and to require the State to pay constitutional damages to Modderklip for the violation of its constitutionally entrenched property rights.

81 The second judgment is City of Johannesburg v Rand Properties and Others.
 In that case the Supreme Court of Appeal ruled that –
“Eviction, at the very least, triggers an obligation on the City to provide emergency and basic shelter to any affected respondent.”

82 Having regard to the above, we submit that it is now established that there is a constitutional obligation on the State to provide at least temporary accommodation to persons who will be rendered homeless as a result of eviction.

E
THE FACTUAL REALITY IN DURBAN

83 We submit that the evidence before this Court establishes that the factual reality in Durban is a far cry from what is required in terms of the constitutional and statutory framework set out above.

84 In the first place evictions and shack demolitions are frequently carried out without following the PIE Act.

85 The COHRE Report found that unlawful evictions are a regular practice in Durban and take three key forms. The first is when new shacks are demolished, the second is when people are rendered homeless during upgrades and relocations and the third is when people are forcibly removed to relocation sites.

86 The COHRE Report also found that state officials have placed reliance on the Slums Act in an attempt to justify evictions and shack demolitions without court orders. The COHRE Report found as follows in this regard - 

“On 1 October 2001, the Slums Act came into legal force. By 4 October the first Slums Act eviction in Durban had taken place in the Siyathuthuka Informal Settlement in Sea Cow Lake.  Fifty families were detained at gun point while their homes were demolished. They were left homeless. Following this a protest by 400 people was held; in the course of this protest a number of people were badly injured by the police and 11 protesters were arrested. Lennox Mabaso, spokesperson for the Provincial Minister of Housing , told the Mercury that ‘We want to reiterate that it is illegal to erect new shacks at this stage, because it contravenes the Prevention of Emergence of Slums Act, which states that, as from 1 October, any shacks erected would be considered illegal.”

87 It is clear from the evidence of Louisa Motha,
 a resident of the Annet Drive informal settlement, that the eThekwini “Land Invasion Unit” considers itself entitled to demolish shacks without following the PIE Act. Indeed this is clear from the court papers filed by the eThekwini Municipality and attached to the second respondent’s answering affidavit as Annexure “MM7.”
 
88 Significantly, on 26 August 2008, the residents of the Annet Drive informal settlement obtained a final interdict in this Honourable Court restraining the eThekwini Municipality from evicting or attempting to evict them and from demolishing or attempting to demolish their homes.
 
89 In his official Report on South Africa the Special Rapporteur on Adequate Housing recorded that information was received on evictions taking place in many urban and rural areas in breach of relevant international human rights standards.
 This led to the Special Rapporteur including the following recommendation in his Report –

“Given the apparently widespread problem of forced evictions across the country, the Special Rapporteur calls for a halt in the introduction of new bills regarding eradication of slums and evictions until all national, provincial and local legislation, policies and administrative actions have been brought into line with constitutional provisions, relevant Constitutional Court judgments and international human rights standards  that protect the human right to adequate housing and freedom from forced eviction.”

90 In the second place, it is clear that people are frequently left homeless as a result of evictions. This is evident from the COHRE Report.
 It is also evident from the following personal testimony of the second applicant -
“Both the Motala Heights and the Juba Place Informal Settlements are affiliated to the first applicant and I have personal knowledge of the suffering experienced by those residents who had their shacks demolished and were rendered homeless as a result.

Some of the people evicted illegally from Juba Place went to live in Plenary Ridge informal settlement. When I visited Plenary Ridge after the eviction I found 20 people, including women and children, huddled into a wooden shed no more than around 25 square metres in area, and with no access to water, electricity and no privacy at all.

The evictions at Motala Heights and Juba Place also caused a great deal of hardship to people living in Plenary Ridge, since the influx of evictees resulted in severe overcrowding. The state’s response to this was simply to demolish the evictee’s shacks again.”

91 In the third place, Chapter 13 of the National Housing Code does not appear to be implemented in Durban as a matter of course – or at all.

92 The applicants state that they are not aware of Chapter 13 of the National Housing Code ever having been implemented by the second respondent in partnership with a municipality in the greater Durban or Pietermaritzburg areas.
 Similarly, Professor Marie Huchzermeyer  states that she is not aware of Chapter 13 of the National  Housing Code ever having been implemented anywhere in the Province of KwaZulu-Natal.

93 The second respondent’s “Eradication of Slums Strategy”
 is not predicated on the approach set out in Chapter 13 of the National Housing Code and makes no reference to it. On the contrary it seeks to “eradicate slums” through a “massive stock approach.” This entails “the construction of housing units at a larger scale in the shortest period to substantially reduce slums by 2010 and eradication by 2014.”
 This despite the recognition in the BNG that the existing housing programme, with its focus on building houses at scale, is not an effective or sustainable means of dealing with informal settlements.

94 The eThekwini Municipality’s Integrated Housing Development Plan, which appears to have been adopted on 18 July 2008, also makes no explicit reference to Chapter 13 of the National Housing Code.

95 In his official Report on South Africa, the Special Rapporteur on Adequate Housing expressed concern that “policies and interventions based on the 2004 ‘Breaking New Ground’ policy have not been adopted in practice by many authorities at the provincial and local levels.”
  The Special Rapporteur went on to recommend that –

“a clear implementation strategy backed up by rigorous monitoring and evaluation, and which involves affected communities, should be formulated at each level of Government and support organisations, in order to implement well-designated policies, such as  ‘Breaking New Ground.’”

F
THE UNCONSTITUTIONALITY OF VARIOUS PROVISIONS OF THE SLUMS ACT

96 We submit that sections 16, 9, 11, 12 and 13 of the Slums Act are inconsistent with section 26(2) of the Constitution and invalid.
Section 16

97 Section 16 of the Slums Act provides as follows –

(1)
An owner or person in charge of land or a building, which at the commencement of this Act is already occupied by unlawful occupiers must, within the period determined by the responsible Member of the Executive Council by notice in the Gazette, in a manner provided for in section 4 or 5 of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, institute proceedings for the eviction of the unlawful occupiers concerned.

(2) 
In the event that the owner or person in charge of land or a building fails to comply with the notice issued by the responsible Member of the Executive Council in terms of subsection (1), a municipality within whose area of jurisdiction the land or building falls, must invoke the provisions of section 6 of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act.

98 Section 16 accordingly requires municipalities to institute proceedings for the eviction of all unlawful occupiers within their area of jurisdiction, should the owner or person in charge of the relevant land fail to do so within the period specified by the second respondent. Section 16 also requires municipalities to institute proceedings for the eviction of unlawful occupiers from land which they own within the period specified by the second respondent.
99 We submit that section 16, read in the context of the Slums Act as a whole, is inconsistent with section 26(2) of the Constitution in a number of respects.

99.1 First, it instantly undermines security of tenure. 
99.2 Second, it mandates the institution of eviction proceedings   without a consideration of the particular circumstances of those whose eviction is sought.
99.3 Third, it does not require the state to provide alternative accommodation in the event that those whose eviction is sought will be left homeless as a result.
100 For each of the above reasons we submit that section 16 of the Slums Act cannot be said to be a reasonable measure aimed at progressively realising the right of access to adequate housing within the meaning of section 26(2) of the Constitution.
101 There is a further fundamental reason why section 16 is unconstitutional. Section 26(2) of the Constitution requires all organs of state to engage meaningfully with individuals and communities whom they may be considering evicting. The decision to institute eviction proceedings may only be taken after meaningful engagement has failed to produce mutually acceptable solutions to disputes between the state and people with insecure rights to land.
 Indeed, we submit that the requirement of meaningful engagement exists to minimise the possibility that the state will seek to remove people from their homes against their will, or at all.

102 We submit that section 16 of the Slums Act renders the constitutional requirement of meaningful engagement nugatory. Any engagement conducted between municipalities and unlawful occupiers could only take place after a decision to institute eviction proceedings had already been taken by the second respondent, since the Slums Act makes municipalities mere instruments of the second respondent’s will. Engagement in these circumstances can hardly be genuine or meaningful. We submit that section 16 of the Slums Act falls to be declared unconstitutional for this reason alone.  
Sections 9, 11, 12 and 13

103 Section 9 of the Slums Act deals with the “role of municipalities” and provides inter alia that municipalities “may take reasonable measures to achieve for their inhabitants the progressive realisation of the right of access to adequate housing enshrined in the Constitution.”
 Section 11 of the Slums Act requires municipalities to report annually to the second respondent on the steps they have taken to eliminate slums and provides inter alia that municipalities “may indicate which slums, if any, are suitable for upgrading.”
 Section 12 of the Slums Act provides that in the event of municipalities deciding to make alternative land or accommodation available, such land or accommodation must comply with certain conditions. Section 13 of the Slums Act provides that municipalities may establish “transit areas” to be used for temporary accommodation.

104 The effect of sections 9, 11, 12 and 13 of the Slums Act, read together, is to give municipalities an open-ended discretion as to how to deal with informal settlements. In particular, these sections give municipalities a discretion whether to upgrade informal settlements at all. They also give municipalities a discretion whether to provide alternative accommodation at all. The Slums Act offers municipalities no guidance whatsoever as to how to exercise their discretion in a manner which will be compliant with the Constitution and the provisions of the National Housing Act and the National Housing Code set out above.
105 In Dawood, Shalabi and Thomas v Minister of Home Affairs
 the Constitutional Court stressed the importance of guidelines and criteria to guide the exercise of discretionary powers granted by legislation, particularly where constitutional rights are implicated.
   

106 The Constitutional Court, per O’Regan J, held that legislative criteria to guide the exercise of discretionary powers may be necessary despite the fact that government officials are required to exercise their powers in accordance with the Constitution –

“The Constitution makes it plain that all government officials when exercising their powers are bound by the provisions of the Constitution….There is however a difference between requiring a court or tribunal in exercising a discretion to interpret legislation in a manner that is consistent with the Constitution and conferring a broad discretion upon an official who might be quite untrained in law and constitutional interpretation, and expecting that official, in the absence of direct guidance to exercise the discretion in a manner consistent with the Bill of Rights. Officials are often extremely busy and have to respond quickly and efficiently to many requests or applications. The nature of their work does not permit considered reflection on the scope of constitutional rights or the circumstances in which a limitation of such rights is justifiable. It is true that as employees of the state they bear a constitutional obligation to promote the bill of rights as well. But it is important to interpret that obligation within the context of the role that administrative officials play in the framework of government, which is different from the role played by judicial officers.”

107 Having regard to the above, O’Regan J held that it is not ordinarily sufficient for the legislature to merely say that discretionary powers which could limit rights must be read in a manner that is consistent with the Constitution –

“Such an approach would often not promote the spirit, purport and object of the Bill of Rights. Guidance will often be required to ensure that the Constitution takes root in the daily practice of governance. Where necessary such guidance must be given.”

108 We submit that this is such a case. The aforesaid provisions of the Slums Act make no reference to the constitutional and statutory framework applicable to housing rights. Nor are they predicated on an approach which accords with this framework. The factual reality in Durban reveals  at best – a poor understanding among state officials of their constitutional and statutory obligations in this area. The threat of infringements of the most fundamental rights of the poor and vulnerable looms large in these circumstances. Of even greater concern is the fact that these infringements may often go unchallenged and unremedied.
 
109 We accordingly submit that the failure of the Slums Act to provide guidance to municipalities to ensure that they exercise their discretion consistently with their constitutional and statutory obligations in relation to housing renders the aforesaid provisions inconsistent with section 26(2) of the Constitution and invalid. 

G
CONFLICT WITH NATIONAL LEGISLATION
110 Section 146 of the Constitution regulates the position where there is conflicting national and provincial legislation which deals with a functional area listed in Schedule 4.

111 In Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature: In Re Certification of the Constitution of the Province of KwaZulu-Natal 1996
 the Constitutional Court defined a conflict between national and provincial legislation, at its narrowest, as occurring when a provision in provincial legislation and a provision in national legislation “cannot stand at the same time or cannot stand together, or cannot both be obeyed at the same time.”
 This is known as the “direct conflict test.” It is important to note that the Constitutional Court carefully limited the use of the direct conflict test to the specific context where it was asked to certify a provincial constitution.

112 We submit that a purposive interpretation of section 146 of the Constitution requires a broader interpretation of conflict than that adopted in Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature. Such an interpretation would, in our submission, include the need for consistency and shared aims between national and provincial legislation where the legislation is necessary to meet the objectives set out in section 146(2).

Section 16

113 We submit that section 16 of the Slums Act conflicts with the following provisions of the National Housing Act and the PIE Act –

113.1 Firstly, section 16 of the Slums Act conflicts with section 4(6) of the National Housing Act and the provisions of Chapter 13 of the National Housing Code which require that informal settlements be upgraded in situ and permit eviction only as a last resort. Section 16’s requirement that eviction proceedings be instituted precludes the consideration of in situ upgrading.
113.2  Secondly, section 16 of the Slums Act conflicts with section 2(1)(a) of the National Housing Act (read with the Constitutional Court judgment in Occupiers of 51 Olivia Road, Berea Township v City of Johannesburg and Others
) which requires meaningful engagement with individuals and communities prior to taking a decision to institute eviction proceedings. Section 16’s requirement that eviction proceedings be instituted precludes such meaningful engagement.

113.3 Thirdly, section 16 of the Slums Act conflicts with sections 4,5 and 6 of the PIE Act in that it compels the institution of eviction proceedings while the aforesaid sections of the PIE Act do not.
114 We submit that the above constitute instances of direct conflict in the sense that the aforesaid provisions cannot stand together or both be obeyed at the same time. 

115 We submit that section 16 of the Slums Act also conflicts with the PIE Act in a broader and more fundamental sense. Section 16’s requirement that eviction proceedings must be instituted removes the discretion granted to the land-owner by PIE. Furthermore, it removes the protection which an unlawful occupier receives from a land-owner who is prepared to tolerate the occupation of his or her land, albeit unlawful. We submit that the toleration of unlawful occupation in circumstances in which the alternative would be unjust and inequitable is central to the scheme and purpose of the PIE Act.
116 The PIE Act is premised on the recognition that the right of access to adequate housing will not be realised for all overnight and that unlawful occupiers are required to be treated with dignity and respect in the meantime. As the Constitutional Court stated in PE Municipality “while awaiting access to new housing development programmes, such homeless people have to be treated with dignity and respect.”
 The PIE Act makes it clear that unlawful occupation is likely to be tolerated where the alternative will cause suffering and homelessness and discourages the institution of eviction proceedings in these circumstances. Put differently, the PIE Act creates a holding pattern which affords people with no legal place to live some protection while their section 26(2) rights are being progressively realised. Section 16 of the Slums Act, which provides that eviction proceedings must be instituted, not only negates this holding pattern, it inverts it. As such, we submit that section 16 of the Slums Act is fundamentally irreconcilable with the purpose and scheme of the PIE Act.

Sections 9, 11, 12 and 13

117 Sections 9, 11, 12 and 13 of the Slums Act have been described above. Read together, these provisions do not require municipalities to implement Chapter 13 of the National Housing Code, nor are they predicated on an approach which accords with the principles and procedures stipulated in Chapter 13. On the contrary, section 11(1)(a) of the Slums Act requires municipalities to submit annual reports to the second respondent containing “recommendations as to which slums, if any, are suitable for upgrading and improvements to address the shortage of housing.” We submit that these provisions, read together, are fundamentally irreconcilable with Chapter 13 of the National Housing Code.
118 We submit that the provisions of the National Housing Act and the PIE Act must prevail over the provisions of the Slums Act in terms of section 146 of the Constitution. This is so for the following reasons –

118.1 The National Housing Act and the PIE Act are constitutional legislation enacted in order to give effect to the fundamental rights of access to adequate housing and protection against arbitrary evictions in terms of section 26 of the Constitution.
118.2 Legislation which gives effect to fundamental rights ought to be uniform across the country in order to be consistent with the right to equality in section 9 of the Constitution.
118.3 The National Housing Act and the PIE Act provide the uniformity needed across the country in the areas of housing rights and evictions by establishing norms and standards, frameworks and national policies.

118.4 The National Housing Act, through the National Housing Code, provides government services, to which there ought to be equal access across the country.

119 In the circumstances, we submit that sections 16, 9, 11, 12 and 13 of the Slums Act fall to be declared inoperative by virtue of their conflict with the provisions of the PIE Act and the National Housing Act.

H
CONCLUSION

120 For all of the above reasons we submit that the applicants are entitled to the relief sought in their Notice of Motion, together with costs, such costs to include the costs of two Counsel.

Heidi Barnes

Kirsty McLean

Applicants’ Counsel
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