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1. Introduction

Two sets of charges have been brought against Fazel Khan. In the first instance he is charged with either dishonest or negligent conduct following answers that he gave to questions put to him by three separate newspapers after he was excised from both an article and a photograph published in the university newsletter UKZNdaba. With respect to the allegation of dishonest conduct he stands accused of having “acted dishonestly by making false statements for publication in the press”. With respect to the allegation of negligence he is accused of having “acted in gross negligence by making statements for publication in the press which proved to be unfounded and untrue.” Nine statements drawn from comments made by Mr. Khan in three different newspapers have been provided by the prosecution as evidence of Mr. Khan’s dishonest or reckless conduct. 
In the second instance Mr. Khan is accused of either disclosure of confidential information or breach of duty of good faith. With respect to the allegation of disclosure of confidential information he stands accused of having “wrongfully disclosed” part or all of the contents of the Report of the Task Team Dealing with Management and Related Issues with the result that some of the contents of the report were published in The Mercury. With respect to the breach of duty of good faith Mr. Khan stands accused of having “caused the said confidential report, or parts thereof, to be published” with resulting prejudice or potential prejudice to the university.
Fazel Khan has not denied answering questions put to him by the press and he has not denied that the quotes attributed to him are accurate. He testified that he made the comments in good faith believing them to be correct and in the public interest. The defence therefore has no wish to challenge any of the evidence led by the prosecution to show that Mr. Khan’s comments were indeed quoted in three newspapers. Moreover Mr. Khan has not denied that it had been agreed that the Report of the Task Team Dealing with Management and Related Issues would be kept confidential until its release but that it was leaked to the media. Therefore the defence has no interest in challenging the evidence led in these regards. However the defence has vigorously challenged, and will now do so again now in summary, the charges that Mr. Khan was dishonest, negligent and guilty of breaching good faith. On the contrary it is clear that Mr. Khan is deeply committed to the university, to the democratic ideals encapsulated in its mission statement, a statement that he helped to draft as union representative, and to the democratic ideals that drove the struggles against apartheid, in which he was active through the Pan-African Student’s Organisation, and on which the post-apartheid order was founded. 
Mr. Khan has not denied that he has been in conflict with a certain section of the university management. He has asserted his right as an academic and as a citizen to take critical positions with regard to the mode of governance of one of our key national institutions. Mr Khan’s critique of aspects of the governance of the university are not trivial. He is a published expert in the school of critique that stems from the criticisms that progressive African academics developed of World Bank led reforms of African Universities in the 1980s and which were often expressed through the Council for the Development Social Science Research in Africa in Dakar, Senegal and, also, by exiled African academics in the Committee for Academic Freedom in Africa. Essentially this line of critique argues that the corporatisation of the African university along the lines suggested by the World Bank and powerful Northern donors is prejudicial to workers, excludes poorer students and seriously undermines prospects for developing African intellectual autonomy from well funded Northern dogma. 
In South Africa this critique takes on an added dimension in that the exclusion of the poor trends to inadvertently reinscribe the racialisation of the society and thus undermine the University’s transformation agenda. Mr. Khan is no lone maverick. It is clear that his critique carries the support of the most progressive parts of the university community and civil society. When his union called a strike under the banner of academic freedom thousands responded. When the charges in question in this hearing were laid against Mr. Khan he received immediate support for the ordinary members of his black worker dominated union, from the shack dwellers’ movement Abahlali baseMjondolo with which he has worked closely, from progressive academic staff at UKZN who even dedicated a 42 author book to him, and from the highly respected Committee for Academic Freedom in Africa. Nevertheless the case against Mr. Khan stands or fall not on the merits of his critique, the extent of its popular credibility or the political history of his application of the school of thought from which he draws his understanding of the challenges confronted by African universities to aspects of UKZN. The case against Mr. Khan stands or falls on whether or not he, as an academic and a citizen, has the right to engage in vigorous good faith public interest critique of a section of the university management.
2. The Allegation of Dishonesty

2.1 Overview of the issues at stake
For the purpose of elaborating a defence against the specific allegation of dishonesty the issue of whether or not the evidence has shown that the statements made by Mr. Khan were accurate needs to be temporarily bracketed. The sole issue at stake with regard to the allegation of dishonesty is whether or not the prosecution has been able to show that Mr. Khan made any statements that, at the time, he did or could not in good faith believe to be true or, to phrase it differently, whether or not there is evidence to show that he made any statements that he knew to be untrue. 
The schedule attached to the charges lists 3 counts made up of 9 comments made in or to the media by Mr. Khan each of which the university alleges to be unacceptable. The first is a statement reported in the Mail & Guardian that Mr. Khan was excluded from UKZNdaba because of his actions during the strike. The second is that Mr. Khan had informed David Macfarlane, a journalist at the Mail & Guardian, that he had been denied funding for a trip to Istanbul for a festival screening of his co-produced film Breyani & the Councillor because of his work in the strike. In both instances the prosecution would have to have shown that Mr. Khan knew these statements to be false at the time that he made them in order to prove that Mr. Khan had been dishonest. 
The second set of statements are comments made in The Witness which are the view that UKZNdaba was a propaganda machine for the university management, that Sally Giles had been used to get back at Mr. Khan because of his role in the strike and that staff had lost confidence in UKZNdaba. Again in each of these instances the prosecution would have to have shown that Mr. Khan knew these statements to be false at the time that he made them in order to prove dishonesty. The third set of statements considered to be unacceptable are from The Mercury and are that Mr Khan believed that he had been targeted, that he was convinced that the management didn’t want him featured in UKZNdaba, that his removal from the photograph was evidence of thinking at the top and that it was the probably the current climate at the university that had pressured Sally Giles to remove Mr. Khan from the photograph and the story. 
The first three comments made in The Mercury are each, as was shown by the defence and then reluctantly admitted by Professor Chetty during cross-examination, clearly presented as Mr. Khan’s opinions. The report introduced the 3 comments as follows: ‘Khan…believes’; ‘Khan is…convinced’ and ‘Khan is convinced’. The expression of opinions cannot be held to be dishonesty which is the deliberate telling of lies i.e. the wilful misrepresentation of statements known to be untrue as true statements of fact. Therefore for the purposes of refuting the allegation of dishonesty there is no need to deal with these three comments. In Khan’s fourth comment to The Mercury he is quoted as saying that his view is ‘probably’ the case. To assert that something is probably the case is, by implication, to acknowledge that there are other credible views and that your view is therefore an opinion rather than a statement of objective fact. Therefore none of the comments made to The Mercury are relevant to the allegation of dishonesty. 
The defence therefore needs to show that at the time he spoke to Mr. Macfarlane from the Mail & Guardian and to Sandile Waka-Zamisa from The Witness it was entirely possible that Mr. Khan genuinely believed that:

1. He was excluded from UKZNdaba as a result of his actions during the strike.

2. That the university was not prepared to contribute to his travel costs to Istanbul because of his role in the strike.

3. That UKZNdaba was a propaganda machine for the management.

4. That Ms. Giles had been used to get back at Mr. Khan for his involvement in the strike.
5. That university staff had lost confidence in the UKZNdaba. 
We will begin with a general examination of the testimony offered in direct support of the claim that Mr. Khan acted dishonestly. We will then look at the evidence put forward with regard to Mr Khan’s claims made to The Mail & Guardian and The Witness (listed immediately above) which has implicit baring on whether or not Mr Khan acted dishonestly beginning with 1 and 4, then moving onto 2 and concluding with 3 and 5.

2.2 Assessment of the evidence led by the prosecution that explicitly accused Mr. Khan of dishonesty

The prosecution began their case by directly alleging that Mr. Khan had acted dishonestly when making statements to the press. Professor Eitelberg declared that the prosecution “will prove that Mr Khan, with malicious intent, fed the news media false information” (Vol.1. pg, 1). The first witness led by the prosecution, Professor Dasarath Chetty, began his testimony by declaring, with equal confidence, that “Mr. Khan lied to David MacFarlane” (Vol.1. pg, 53), spoke of the “extent of the complicity” (Vol.1. pg, 58), stated that “he is not the victim…he is complicit in the airbrushing” (Vol.1. pg, 59) and raised the possibility that Mr. Khan “had actually instigated the airbrushing (Vol.1. pg, 60). Professor Chetty was the only witness for the prosecution to offer testimony that specifically claimed that Mr. Khan had acted dishonestly. It is clear that not one of Professor Chetty’s assertions, often levelled in an unprofessionally emotive and aggressive manner, that Mr. Khan had acted dishonestly, were proven. 

Professor Chetty’s testimony was very often inconsistent. In this instance he began his testimony with confident accusations of dishonesty but did not consistently assert this even when he was being led by the prosecution. Indeed early in his testimony he described Mr. Khan’s views on the question of why the photograph had been doctored as an “assumption.” An assumption may or may not prove to be factually accurate but it is not a lie. Furthermore the record shows that under cross examination Professor Chetty, reluctantly, but nevertheless very quickly, agreed that there was a difference between a lie, i.e. a deliberate attempt at falsification, and an incorrect statement made in good faith. He then changed his position from making direct assertions and clear implications that Mr. Khan had lied to the media to the position that Mr. Khan had “believed it to be true” (Vol.1. pg, 84) and had made comments that were “his objective understanding” (Vol.1. pg, 85). Under cross examination he also agreed that in fact the excision of Mr. Khan had been “dishonest and wrong” (Vol.1.pg, 62), that “in retrospect it was wrong” (Vol.1.pg, 63) and that “If Mr. Khan had no prior knowledge, he had a right to be aggrieved” (Vol.1.pg, 63).
Later he briefly reverted to his claim that Mr. Khan had been “dishonest” (Vol.1. pg, 90) and justified this on the basis that [1] when Mr. Khan and Professor Patrick Bond had been informed of Professor Chetty’s version of events Professor Bond had immediately apologised and ordered Professor Chetty’s view to be reflected on the Centre for Civil Society website; that [2] Sally Giles had informed Professor Chetty that she had cropped Mr. Khan from the picture in question and that Mr. Khan was aware that she had done this; and [3] newspaper articles had appeared with comments from Mr. Khan that expressed a different view to that held by Professor Chetty after Professor Chetty had put his views about the matter to Mr. Khan. Professor Chetty testified that he had put his views to Mr. Khan and Professor Patrick Bond in an email of 14 September 2006 composed after a meeting with Ms. Giles and the UKZNdaba staff on 13 September 2006. Mr. Khan was not able to attend the meeting. This meeting was held in response to questions received from the Mail & Guardian and took place two days before the Mail & Guardian article, the first of the three articles in question, appeared. The minutes of this meeting show that at this stage, based solely on the fact that he had received questions from the Mail & Guardian, Professor Chetty was already asserting that “the university had been bought into disrepute and that he was going to seek legal advice” (Prosecution document bundle, 4.3). Given that his immediate response to the mere fact of receiving questions from a journalist was to threaten legal action against his staff it is clear that we can assume with reasonable confidence that this meeting was conducted in a highly intimidatory atmosphere (and that this would colour all comments on this matter, including those made under oath, by staff working under Professor Chetty from that moment onwards). Given this, and also the fact that Ms. Giles’ comments as recorded in the minutes do not offer a coherent explanation as to why a decision to highlight technical staff required the total and exclusive excision of Mr. Khan, there is no good reason for anyone to, as Professor Chetty clearly assumed in his testimony, automatically assume that his email of 14 September 2006 contained the definitive and whole truth about the excision of Mr. Khan from the picture and article in UKZNdaba. Given that Ms. Giles and Mr. Khan both testified to their close relationship its is highly likely that Mr. Khan was informed of the highly intimidatory atmosphere in which this meeting took place and that he would have read Professor Chetty’s email in light of that fact. Professor Chetty also offered testimony about an email sent to all University staff by himself, based on the 13 September 2006 meeting, on 19 September 2006. And he testified to a second meeting held on 19 September 2006. Professor Chetty testified that this meeting, held after the publication of the Mail and Guardian article but before the publication of the articles in The Mercury and The Witness, was requested by Mr. Khan (Vol.1, pg.49) with “a view to discuss the matter and to attempt to resolve it (Vol.1, pg. 47).
With regard to Professor Chetty’s first argument in support of his brief reversion to the view that Mr. Khan had been dishonest it is clear that the fact that one person, in this case Professor Bond, chose to fully accept a particular version of events when it was put to him does not compel others to do so and cannot count as evidence of the honesty of people who may have not accepted the same version of events. This is especially so when that person has no particular knowledge of the events in question. Indeed it is not at all clear at to why Professor Chetty thought it relevant to contact Professor Bond about this matter. Professor Bond’s views, as expressed to Professor Chetty at the time, are plainly immaterial to the case. 

However Professor Chetty’s assertion that Ms. Giles had told him that Mr. Khan knew before publication of the article that she had cropped him from the photograph does require more serious consideration. If Mr. Khan had indeed known that Ms. Giles had, entirely of her volition and for reasons entirely unrelated to the well established tensions between Professor Chetty and unionists in general and Mr. Khan in particular, decided to crop him from the photograph then Mr. Khan would have been dishonest to tell the media that, in his view, it was pressure from above that had led to Ms. Giles taking this action and that the excision was ultimately consequent to management unhappiness with his actions in the strike.

Professor Chetty testified that “Sally Giles told us that he was aware of the photograph having been cropped before he spoke to the media (Vol.1. pg, 108) and that “she said to us that she told him she was submitting it for publication, he then laughed” (Vol.1. pg, 110). Professor Chetty clearly interpreted this to mean that Mr. Khan was aware, in advance of publication, that he was to be excised from the photograph. At one point he even suggested that Mr. Khan could have himself been the motive force behind the excision. He provided no evidence for this theory. 
It was put to Professor Chetty under cross examination that Ms. Giles had testified that she and Mr. Khan had a close relationship. It was further put to Professor Chetty that it may have been rational for Mr. Khan to, in the context of both the undisputed fact of the close relationship between him and Ms. Giles and the well known tensions between unions and management, have concluded in good faith that there must have been pressure from above that led Ms. Giles to excise him from the photograph and her contribution to the article in the form of an email interview. Professor Chetty then conceded that it was unlikely for someone to excise a good friend from a photograph intended for publication. He observed that “It is totally irrational for someone so close to you to do that to you” (Vol.1. pg, 111). Professor Chetty began his testimony by flatly denying the fact of the well known climate of major tension between the management and unions at the university (Vol.1.pg, 56). However under cross examination he testified that some members of staff were “bitter” (Vol.1. pg, 66) and then boasted, in an extraordinary display of aggressive machismo, of having “humiliated” Mr. Khan (Vol.1. pg, 68). After Professor Chetty had both admitted to and displayed the existence of the tensions that he had initially denied it was put to him that these tensions may have led Mr. Khan to conclude that pressure from above led to Ms. Giles’ action. Professor Chetty agreed that this was possible saying “Yes, but it was incorrect assumption on his part” (Vol.1.pg, 112). When asked if it could nevertheless have been the case that Mr. Khan had assumed what he had said to be true Professor Chetty concluded “He may have” (Vol.1. pg, 112). This admission is of critical importance because it shows that the only witness for the prosecution who explicitly claimed that Mr. Khan had acted dishonestly in fact conceded under cross examination that Mr. Khan may have believed what he said to the media to have been true. The prosecution was therefore unable to provide even one witness who could sustain a claim that Mr. Khan had acted dishonestly.
Professor Chetty’s final argument in support of his initial claim that Mr. Khan had acted dishonestly was that articles containing Mr. Khan’s views on the airbrushing had been published after he had informed Mr. Khan of what he considered to be the correct view. This view emerged from his interpretation of the discussions held at the investigatory meeting called by himself in 13 September 2006 and the conciliation meeting held on 19 September 2006 and initiated by Sifiso Ndlela, Mr Khan’s union representative, at the request of Mr. Khan. However the prosecution offered no evidence at all as to the timing of Mr Khan’s interviews with the 3 newspapers. Professor Chetty accepted that he “could only state when these facts were made available to Mr. Khan” (Vol.1, pg. 91) and that he had no knowledge of the dates on which Mr. Khan had in fact spoken to the three newspapers. Mr. Khan’s testimony, which was not challenged by the prosecution, is that he stopped speaking to the media after he attended the conciliation meeting. He didn’t say that he shared the same confident understanding of events as Professor Chetty but he said that after the discussion she had become less sure about what had actually happened. The prosecution in fact did not even question Mr. Khan about the date of his last communication with the media. Therefore we can set aside Professor Chetty’s final argument in support of his claim (asserted, retracted, reasserted and then retracted again) that Mr. Khan was being deliberately dishonest when he spoke to the media.

In concluding this section it is important to note that the prosecution has failed to prove that the Mr. Khan at any point held any “malicious intent’.  In this regard, the prosecution would have to have shown that the accused had:

1. the intent to do damage and cause the damage; and

2. the lack of a bona fide belief.

The prosecution has clearly failed to prove these two requirements for the reasons set out above.  In addition, the prosecution has not shown that the Mr. Khan at any point did not believe that he was entitled to make the statements in question.  In fact Mr. Khan’s belief that he was legally entitled, as a citizen and an employee, to make the statements was not challenged. 

2.3 Assessment of the evidence led by the prosecution that implicitly accuses Mr. Khan of dishonesty
We will begin with Mr Khan’s statements in the media that in his view he was excluded from UKZNdaba as a result of his actions during the strike and that Ms. Giles had been used to get back at Mr. Khan for his involvement in the strike. The only evidence led by the prosecution that can conceivably be interpreted to show that Mr Khan must have known that these statements were not true was Professor Chetty’s statement that Ms. Giles had reported that Mr. Khan had seen the doctored photograph on the desktop of her computer and had laughed when he saw them. Mr. Khan did not dispute this and testified that he had seen the picture on Ms. Giles computer and had “probably laughed” (Vol.5., pg,187) in what he described as a “jolly atmosphere” (Vol.3., pg, 187). He also testified that she had not sought his permission to publish the picture nor informed him that it was going to be published in UKZNdaba. 
Importantly no testimony was offered by any witness to suggest that Mr. Khan had, at any time, been shown the text of the article that also excises his role in the film prior to publication. When Ms Giles was asked if it was possible that Mr. Khan had thought that the doctored picture was a joke when he had seen it on her computer she had replied that “it is possible, I admit.” (Vol.2., pg, 66). She also explained the atmosphere at the time as “jolly” (Vol.2., pg, 65) which must be understood to mean that it was certainly not formal. It is therefore clear that the fact that Ms. Giles informed Professor Chetty that Mr. Khan had seen the picture in advance of publication does not constitute evidence that Mr. Khan was being dishonest when he expressed the view that Ms. Giles had excised him from the picture due to pressure from above. 

However other evidence provided and led by the prosecution shows quite clearly that, at the time at which he made the comments to the media, Mr Khan had very good grounds to have a rational suspicion of foul play with regard to his excision from both the photograph and article in UKZNdaba. The minutes of the conciliation meeting held on 13 September 2006 reveal a crucially important fact. On page 12.6 Mr Khan explains that he had been interviewed for the UKZNdaba article by Beverely Sigamoney. Given its vital importance to the case it is, with all due respect for the chair’s request for brevity, necessary to quote the discussion between Mr. Khan and Professor Chetty in this regard in full:
Mr Khan: I have discussed the movie before with Bhekani, on several occasions. After the…in February, after we went to Turkey, and I asked him to cover the story about the film, so like he had given us….Not Deanne Collins. I have never spoken to her and I have never had dealings. The only correspondence I have had from the newspaper thereafter was from Beverely Sigamoney.

Prof Chetty: I don’t know who she is.

Mr Khan: She says that she is associated with UKZNdaba and she is doing a story, she is freelancer, and she emailed me questions and CC back and I responded and I CC back to Sally. I am not sure if I CC back Bhekani.

Prof Chetty: There is no such person working at UKZNdaba.
Mr Khan: Beverly Sigamoney a young…
Prof Chetty: Yes, no such person. I would know everyone.

Mr Khan: Freelance?

Prof Chetty: No, we don’t have freelance journalists working for us.

In the disciplinary hearing Deanne Collins, the editor of UKZNdaba, testified that Beverley Sigamoney does in fact do freelance work for UKZNdaba (Vol.3.pg 39) and that Ms. Sigamoney had in fact submitted for publication an article featuring an interview with Mr. Khan and a picture including Mr. Khan. Ms Collins however added that she had failed, due to over work, to open the email from Ms Sigamoney until after the story about Mr. Khan’s excision from the published UKZN picture and article broke. Sally Giles and Bhekani Dlamini both testified that Ms. Giles and Tintin Pillay had submitted answers to questions from Mr. Dlamini that he used to write the text of the published story and that Ms. Giles had supplied the doctored photograph to Mr. Dlamini. Mr. Dlamini and Mr. Khan both testified that Mr. Dlamini had not interviewed Mr. Khan for the story. 
It is therefore very clear that after being interviewed for the story in UKZNdaba it was eminently reasonable for Mr Khan to, at the time that the media questioned him about the matter, assume that UKZNdaba must been aware of his role in the film at the time that the article and photograph excising his role were published. In fact given the information that Mr. Khan had at the time when the media questioned him this was the only rational conclusion that he could have come to. Moreover the prosecution did not contest that the film, and Mr. Khan’s role in it, had been widely publicised in various campus media – websites, flyers, pamphlets, email announcements of screenings etc. This constitutes another, although clearly secondary, reason as to why Mr. Khan would assume that UKZNdaba was aware of his role in the film and that the excisions were deliberate. 
There is also a third factor which is that Mr. Khan also testified that he had informally discussed the film with Mr. Dlamini on a number of occasions. However Mr. Dlamini denied this and so the evidence does not give a clear picture in this regard. But it must be noted that Mr. Dlamini was clearly very nervous and, as the transcript shows, become very evasive when questioned as to whether he was, as Professor Chetty had said, “petrified” about what would happen to him after the scandal broke. It is quite possible that Mr. Dlamini’s unease around the question of his fear of Professor Chetty, even as described by Professor Chetty, could be telling. It must be remembered that Professor Chetty’s first response to having received the questions from the Mail & Guardian was to threaten legal action against his staff. Nevertheless there is one very good primary reason and at least one good secondary reason for it to have been entirely rational for Mr. Khan to have suspected active intervention to have him excised from the article and photograph.

But of course Mr. Khan did also state that he had become aware that Ms. Giles had stated that she had undertaken the excision from the photograph. Ms. Giles has confirmed this herself and so this is not in dispute. The issue in dispute is whether or not Ms. Giles did so under some sort of pressure (direct or indirect) that had its origins in hostility to Mr Khan from within management consequent to his role in the strike. Given the ‘bad climate’ and ‘tensions’ between union leaders and management after the strike which was testified to by so many witnesses, as well as the specific history of conflict between Prof. Chetty and Mr. Khan, as well as the testimony by both Ms. Giles and Mr. Khan that Mr. Pillay had widely reported that Prof. Chetty has told Mr. Pillay that he would deny Mr. Khan funding to the film festival in Istanbul, it is quite clear that Mr Khan could very well have made the statements to the press about his excision being a result of pressure placed on Ms. Giles due to his role in the strike in good faith believing, at the time that they were made, that they were correct. It is certainly the case that there is no evidence at all to show that Mr. Khan knew that his statements were false. 
This bring us to Mr. Khan’s statement to Mr. Macfarlane that Professor Chetty had told Mr. Pillay that he would refused to pay for Fazel to attend the screening of his film in Istanbul while he would pay for Ms. Giles and Mr. Pillay to attend the screening. Professor Chetty did in fact organise payment for Ms. Giles and Mr. Pillay. Mr. Khan and Professor Chetty agree that Mr. Khan never approached Professor Chetty seeking payment for his trip to Istanbul and Mr. Khan testified that he used his credit card, which is to say that he borrowed money, to make the trip. Professor Chetty denies having ever told Mr. Pillay that he would not pay for Mr. Khan because of his role in the strike and in the conciliation meeting Mr. Pillay said that such a statement had not been made by Professor Chetty. However Ms. Giles and Mr. Khan both testified that Mr. Pillay had told them that Professor Chetty had made such a statement. 
At the beginning of the hearing Professor Eitelberg, the prosecutor, had said that Mr. Pillay would appear as a witness for the prosecution. Unfortunately the prosecution chose not to bring Mr. Pillay to the hearing and so he could not be cross examined. However the fact that Mr. Khan, a poorly paid junior academic did not request payment from Professor Chetty for himself while helping Ms. Giles and Mr. Pillay to draft their letters of appeal for payment indicates that, on the balance of probability, Mr Khan had believed that Professor Chetty would not support his application. This is enough to show that there are good grounds for concluding that Mr Khan was not lying when he spoke to Mr. Macfarlane. While the prosecution can point to the fact that Professor Chetty did not waiver in his testimony that he had not told Mr. Pillay that he would not support Mr. Khan’s application, neither Ms. Giles nor Mr. Khan wavered in their testimony that Mr. Pillay had told them that Professor Chetty had said that he would not support an application for funding for Mr. Khan.  Mr. Pillay could not be cross examined on his statement made at the ‘conciliation’ meeting (a meeting called for conciliation by Mr. Khan but, as the transcript clearly shows rendered intimidatory by Prof. Chetty) and so that must be dismissed as hearsay. Therefore there is no clarity on this matter. In order for Mr. Khan to have been shown to have made a dishonest statement to Mr. Macfarlane there would have to be clear evidence that Mr. Khan, at the time of speaking to Mr. Macfarlane, in fact knew that Professor Chetty had never told Mr. Pillay that he wouldn’t support any application for funding from Mr. Khan. No such evidence was presented to the hearing. 
The last of the two disputed claims made by Mr Khan in response to questions put to him by the media concern UKZNdaba. Mr. Khan does not deny stating that UKZNdaba was a propaganda machine for the management and that university staff had lost confidence in the UKZNdaba. In fact it was his testimony that he still believes this to be the case. The prosecution made no arguments at all to suggest that the nomenclature “propaganda machine” has any negative connotation.  Nor should it be understood to have any such connotation.  The plain English meaning must be read in the light of Mr. Khan’s beliefs in this regard. There can be no punitive sanction for such a belief, even if it is wrong, which the of course the defence denies.  It is true that Professor Chetty, the Executive Editor of the publication, and Ms. Collins, the editor, expressed different views in their testimony. But the testimony of Evangelos Mantzaris, Robert Morrell and John Aitchison all indicated a significant degree of personal agreement with Mr. Khan’s statements and the view that these sentiments were widely shared and, in fact, also accurate. Professor Aitchison’s testimony in this regard was particular strong and was not challenged by the prosecution. Moreover the Senate approved report of the Senate Ad Hoc Sub-Committee Looking Into the Causes of the Industrial Acton of February 2006 clearly stated that “There is a perceived lack of credibility in Public Affairs and Corporate Communications.” (pg. 9) UKZNdaba is the most high profile project of Public Affairs and Corporate Communications and this statement must be read to include UKZNdaba. Professor Aitchison’s testimony as to the rigour and value of the research methods used to prepare this document was very strong and very easily withstood an attempted challenge from the prosecution. The document must be taken very seriously. It is quite clear that Mr. Khan had very good reasons to believe that the comments that he made about UKZNdaba in the media were true. In fact there is no reason to doubt his testimony, not challenged by the prosecution, that he has not changed his views on the matter. 
It is quite clear that there is no evidence to prove dishonesty on Mr. Khan’s part or to indicate that dishonesty was probable or even likely. 

Moreover the whimsical attitude of the witness for the prosecution cannot and should not be the benchmark for determining parameters limiting the right of people within the university community to express criticism of the management. The critical test in this regard is whether or not anyone has been defamed.  In order for this to be determined the usual tests for proving defamation should be applied. The prosecution made no attempt to argument that Mr. Khan was guilty of defamation.  

3. The Allegation of Gross Negligence

3.1 Overview of the issues at stake

The prosecution has not, at any point, clearly laid out their grounds for accusing Mr. Khan of gross negligence. But the charge sheet indicates that the grounds of the charge are that Mr. Khan “made statements for publication in the press which proved to be unfounded and untrue…thereby bringing the university…into disrepute and/or acting disloyally and in breach of the fiduciary duty which you owe to the University as its employee.” In addition its was suggested to Mr. Khan during the hearing by both the prosecutor and Professor Chetty that he should not have spoken to the media before speaking to Professor Chetty and then, if he was unhappy with that discussion, proceeding to the next level of university management and on, if necessary, up the chain of command all the way to, in Professor Eitelberg’s view, the Minister of Education.

In order to refute the allegation of gross negligence the following issues will be addressed in turn:

· Has Mr. Khan in fact made statements that proved to be unfounded and untrue?

· If statements that later proved to be untrue have indeed been made did they bring the University into disrepute?

· If statements that had been made by Mr. Khan did indeed later prove to be untrue would this constitute a breach of fiduciary duty on the part of Mr. Khan?
· Was there a conducive environment for Mr. Khan to take up issues internally?

· Was there a legal obligation for Mr. Khan to take up issues through all the internal channels before being able to answer questions put to him by the media?

3.2 Does the evidence show that Mr. Khan has in fact made statements that proved to be unfounded and untrue?

It has already been shown that no evidence was led to successfully indicate that Mr. Khan deliberately made any untrue statements to the media. However with regard to the allegation of gross misconduct the first issue to be considered is whether or not the statements that Mr. Khan made were later shown to be untrue.

Given that the statements to The Mercury were, as it has been shown, all clearly expressed as opinions, it is not possible for the prosecution to argue that these statements were later shown to be untrue. Even if Mr. Khan revised his opinions later it would remain that case that it was true that those were his opinions at the time. However it could be argued by the prosecution that he has expressed unfounded opinions. Therefore we will include an examination of the statements made in The Mercury here with the clear proviso that the issue is only whether or not they were unfounded. So the statements in question are that:

1. That Mr. Khan was excluded from UKZNdaba as a result of his actions during the strike. (Mail & Guardian)
2. That the university was not prepared to contribute to his travel costs to Turkey because of his role in the strike. (Mail & Guardian)
3. That UKZNdaba was a propaganda machine for the management. (Witness)
4. That Ms. Giles had been used to get back at Mr. Khan for his involvement in the strike. (Witness)
5. That university staff had lost confidence in the UKZNdaba. (Witness)
6. That Mr. Khan believed that he had been targeted. (Mercury)

7. That Mr. Khan was convinced that the management did not want him in UKZNdaba. (Mercury)

8. That his removal from the photograph was evidence of thinking at the top. (Mercury)

9. That it was probably the current climate at the University that had pressured Ms. Giles to airbrush Mr. Khan from the photograph. (Mercury)
We will begin by looking at the retrospective veracity of statements 1, 4, 6, 7 and 8. In order for the prosecution to prove that these statements later turned out to be unfounded and/or untrue the prosecution has to show that it is clearly not the case that (1) Mr. Khan’s excision was somehow related to his role in the strike, (2) that Ms. Giles had not felt some pressure in this regard, and that (3) there was not some kind of pressure, even subtle, from the management.

All parties agree that Mr Dlamini wrote the article in question based on discussions with Ms. Giles and after requesting interviews from Ms. Giles and Mr. Pillay as well as a photograph from Ms. Giles. However Mr. Dlamini clearly testified that Ms. Giles approached him with the idea to write a story on the technical staff and Ms. Giles clearly testified that this idea emerged in discussions between herself and Mr. Dlamini. Only these three people know exactly what did in fact happen. At noted the prosecution changed their mind about calling Mr. Pillay at the last minute so, unfortunately, we have no evidence from him which we can examine. Exactly how and why Ms. Giles (Mr. Dlamini’s version) or Ms. Giles and Mr. Dlamini (Ms. Giles’ version) came to decide that the article would not only focus on the technical staff but would also actively exclude all references to Mr. Khan remains fundamentally unclear. This fact is of critical importance.
Mr. Dlamini testified that he had not known that Mr. Khan was involved in the film and that he had not had the informal discussions with Mr. Khan about the film to which Mr. Khan testified. Essentially Mr. Dlamini’s testimony is that he had no idea that Mr. Khan was involved with the film when he wrote the article and that he based his article on what Ms. Giles had told him. He is implicitly saying that the blame for the excision lies with her. However when asked about Mr. Dlamini’s knowledge of Mr. Khan’s role in the film Ms. Giles testified that “people knew that Fazel was part of the whole deal” clearly implying that Mr. Dlamini had known that Mr. Khan was part of the group of film makers who had travelled to Istanbul. When asked how it happened that Mr. Khan’s role was totally exercised she answered “I just answered the questions Bhekani asked me” (Vol.3, pg.72). In other words she is implicitly saying that the blame for the excision lies with Mr. Dlamini. 
Mr. Dlamini and Ms. Giles both ultimately, although with palpably obvious anxiety that was especially pronounced in the case of Ms. Giles, testified that they had not been pressured to leave Mr. Khan out of the article and photograph. However this testimony needs to be considered against four very important factors. The first is that Ms. Giles testified that Mr. Khan was left out of the story and photograph because the story was going to be about the technical staff who had been funded by Professor Chetty. If, indeed, Mr. Khan was not funded because of his role in the strike then the ultimate cause of Mr. Khan’s excision would in fact be the climate at the university. We only have Professor Chetty’s word that this is not the case but given the widely acknowledged tensions between Professor Chetty and Mr. Khan, not to mention the very widely posed questions about Professor Chetty’s integrity that have been raised in and outside of the university (including in a key official document – the Senate Report), Professor Chetty’s word on this matter cannot be assumed to be beyond question. Furthermore Prof Chetty was not a reliable witness. He made at least one statement under oath which he must have known to have been untrue (i.e. that African Sociological Review, the journal in which questions were raised about his integrity and in which he was accused of authoritarian behaviour, was not the journal of the South African Sociological Association) and in a number of instances changed his evidence rather dramatically under cross examination. 
Secondly if we accept that either Ms. Giles acting on her own, or Ms. Giles acting together with Mr. Dlamini, had taken the decision to focus the article on the technical staff that does still not provide any explanation as to why a decision to focus on the technical staff should require Mr. Khan’s role to be completely excised. A decision to highlight one thing does not require the obliteration of the other. No evidence at all was led to the hearing to explain why a decision to focus on the work of the technical staff resulted in the absolute excision of Mr. Khan’s role. It is crucially important to note that the only person excised from the photograph was Mr. Khan. Other people in the photography who were not technical staff who had been funded by UKZN were not excised. It is therefore clear that Mr. Khan was particularly targeted for excision from the photograph. Until this can be explained there simply is no real clarity as to what was in fact the real reason for Mr. Khan’s excision and who in fact took that decision. 
As long as it is not clear exactly how and exactly why this decision was taken there can be no absolute clarity on why Mr. Khan was excised from the text and image. Ms. Giles explanation, an explanation that Professor Chetty had so confidently presented as the full truth of the matter, is in fact highly dubious and just does not make logical sense. And if there is no clarity then it remains entirely possible that the explanation that Mr. Khan gave to the press could in fact be correct. There is no definitive proof for this but there is also no definitive proof against this. 
Thirdly it is quite clear that both Mr. Dlamini and Ms. Giles were very anxious at times and the transcript shows that they were both clearly evasive or reluctant to answer specific questions at key points in their testimony. For instance, as noted above, the transcript shows that Mr. Dlamini was clearly extremely reluctant to answer a question about whether he was, as Professor Chetty had said, “petrified” about what would happen to him (Vol.2, pg.15-17). Ms. Giles was extremely anxious and quite evasive at certain points in her testimony, such as whether or not she had told Mr. Dlamini that Mr. Khan had gone to Istanbul (Vol.3., pg. 70), and the transcript also shows that she was equally reluctant to answer the most important question, the question about whether or not the tensions between Professor Chetty and union leaders, tensions which she readily and repeatedly acknowledged [e.g. “We were all aware of the tensions (Vol.3., pg. 75, also 76)], could have led to the excision of Mr. Khan. When pushed she initially said, very nervously, “I don’t know what to say” (Vol.3., pg.77). Her general demeanour at this crucial moment must be taken into account. 
Although Ms. Collin’s testimony is not relevant to the question at hand since everyone is agreed that it was Ms. Giles, Mr. Dlamini and possibly Mr. Pillay who planned the article it is important to note that she was also very evasive and extremely reluctant to answer a simple question (Vol.2 pgs 53-54) when it pointed to that her evidence showed that Professor Chetty had, very forcefully, made a factually incorrect assertion in the conciliation meeting of 19 September. It is very clear that the prosecution witnesses all become extremely anxious when asked questions that in anyway challenged Professor Chetty’s version of events. A number of other witnesses, including Mr. Khan and Professors Morrell, Aitchison and Mantzaris testified in some detail about the climate of fear and intimidation on campus. This is also discussed repeatedly in the Senate Task Team report. Persuasive evidence was led from Professor Aitchison showing that this Senate approved report was compiled on the basis of an academically excellent research methodology and therefore is therefore highly credible in its findings. In view of all of this it is entirely possible that Mr. Dlamini and Ms. Giles may both have been reluctant to speak freely. Furthermore Mr. Dlamini confidently asserted (Vol.2.pg, 4) that the screening of Mr. Khan’s film at the UKZN film festival occurred after the publication of the article when in fact it was more than a month before. He was not a 100% reliable witness. Furthermore Ms. Giles’ testimony just doesn’t make logical sense. She testified that she and Mr. Khan are close but could offer no reasonable explanation at all as to why a story on the technical staff would, instead of merely highlighting their role, actively excise Mr. Khan’s role. This fact is critical to the evaluation of her testimony. Moreover she also testified that she had cut Mr. Khan out of the photograph because “He wasn’t in the article” (Vol.2.pg, 74). Seconds later she testified that she did not know whether or not Mr. Dlamini had spoken to Mr. Khan. She could not simultaneously not know whether or not Mr. Dlamini had also interviewed Mr. Khan for the article and know that Mr. Khan was not in the article. If she only knew that she and Mr. Pillay had merely answered questions put to her by Mr. Dlamini on the role of the technical staff she would not have known that Mr. Khan was to be completely excised. Unless one of her statements is simply dishonest or, more charitably, mistaken, she is clearly reluctant to speak about something. In view of the evidence perhaps the most likely and logical explanation is that advanced by Mr. Khan in his testimony – that this was probably self censorship because “I think she knew that if she put my photograph there it would not fly. I mean if she put a photograph of a union leader that story is not going to fit” (Vol.4, pg.202). The fact that Ms. Giles testified that when approached by a journalist that she thought was from The Witness, an outside newspaper, she happily provided a picture including Mr. Khan, adds considerable further weight to Mr. Khan’s analysis. But while this explanation fits well with the established facts the fact is that the hearing just did not produce any absolute clarity about what actually happened. A careful consideration of the evidence shows that it is, for example, entirely possibly that Professor Chetty may have actively intimidated either or both Ms. Giles and Mr. Dlamini to excise Mr. Khan from UKZNdaba. We just do not know for sure.
This leaves us with two other statements made by Mr. Khan that need to be examined. The first is that the university was not prepared to contribute to his travel costs to Istanbul because of his role in the strike. As has been noted twice already no clear answer emerged with regard to this matter. Mr. Khan and Ms. Giles testified that Mr. Pillay had told them that Professor Chetty had told him that he wouldn’t fund Mr. Khan’s travel costs but Mr. Pillay was not available to be cross examined. We do have Professor Chetty’s evidence that he did not say this to Mr. Pillay but, given the widespread questions about Professor Chetty’s integrity and tendency to authoritarianism raised above, given his inconsistency as a witness, and given the widely attested to personal tensions between Professor Chetty and Mr. Khan (Professor Chetty even testified that he had ‘humiliated’ Mr Khan in a radio debate – that is a very emotionally loaded, bizarrely macho and far from professional way of claiming to have elaborated the better argument in a debate) we cannot be certain that Professor Chetty’s evidence is sufficient to come to a conclusion on this matter - however it does provide a telling insight into ‘thinking at the top’. This matter remains open and will remain so until Mr. Pillay can be cross examined. This fact in turn prompts a reconsideration of the question of whether or not it is possible that attitudes towards Mr. Khan from Professor Chetty resulted in his excision from the UKZNdaba story and photograph. Ms. Giles’ testimony is that she had excised Mr. Khan from the photograph, and that she knew in advance that he would not feature in the written story, and that this was due to the fact that the story would focus on the technical staff because they had received funding. If it had been, as Ms. Giles testified, decided that the story would only included those deemed worthy of funding by Professor Chetty, and Mr. Khan had in fact not been deemed worthy of funding by Professor Chetty, then the ultimate cause of Mr. Khan’s excision would be Professor Chetty’s disfavour. This possibility can not be excluded.

With regard to Mr. Khan’s claims that UKZNdaba was a propaganda machine for the management and that staff had lost confidence in the UKZNdaba the evidence led makes it abundantly clear that these statements cannot be claimed to be either untrue or unfounded. Consider for example Professor John Aitchison’s very strong testimony in this regard (Vol.5, pg.121 and 128). Unsurprisingly the editor and overall manager of the publication disputed this view but other witnesses strongly endorsed it and the finding of the Senate Report indicates that these views are widely shared on the campus. If the prosecution had seriously wanted to challenge the veracity of these claims they would have to have polled the staff and, in the patently unlikely event that their poll came to a different conclusion to the Senate Task Team Report, make an argument as to why their research methodology was superior to that of the Senate Sub-Committee.

3.3 Would Mr. Khan’s statements, if proved to be untrue, have bought the University into disrepute?

It has been strenuously argued that the prosecution failed to prove that Mr. Khan’s statements were later shown to be untrue. But if this conclusion is disputed it is still necessary to address the question of whether or not they had bought the university into disrepute. It seems clear that story of the excision of Mr. Khan from the article has bought the university into some disrepute. But two important points need to be made in this regard. The first is that the university management had come under sustained severe criticism in the media for some time and that questions around the credibility of certain managers had been repeatedly raised in various public fora including the media. The three articles on the excision of Mr. Khan can hardly be seen as bringing a management with an unsullied public reputation into disrepute. But, secondly, it is clear that, given the extend of the media interest in this story and in questions of managerial authoritarianism at UKZN in general, that this story would almost certainly have been run even if Mr. Khan had waived his constitutional right to freedom of speech and refused to answer the questions put to him by the three newspapers. When stories about authoritarianism in institutions appear in the press and employees in those institutions are reported as having said that they did not wish to or are not able to comment the media usually reads between the proverbial lines and assumes that authoritarianism is rampant. It is clear that what added to the disrepute in which sections of the management were already held in parts of the media was, firstly, the excision, and secondly the very bad way its aftermath was handled.

At the conclusion to the hearing it was still not at all clear why Ms. Giles, acting alone or with Mr. Dlamini, decided to excise Mr. Khan. But no evidence has been led to show that Mr. Khan had anything to do with it. On the contrary both Professor Chetty and Ms. Collins did agree under cross examination that the excision of Mr. Khan did give him a right to be aggrieved. He was in fact the victim. Even if it was nothing more than a comedy of innocent errors (Ms. Collins didn’t open the email from Ms. Sigamoney, Ms, Giles assumed Mr. Dlamini knew about Mr. Khan’s role, etc, etc) Mr. Khan would still have been the victim of these errors.
It is true that when the media contacted him about the excision Mr. Khan answered their questions in what he has testified to have been in good faith and what the prosecution has not shown to have been bad faith. But it is also true, and this is crucial for the charge of recklessness, that he sought a meeting with Professor Chetty to resolve the matter, was willing to apologise if he could be shown to have inadvertently made any erroneous statements and that, if open discussion could generate a common understanding, was even willing to issue a combined media statement indicating that a common understanding had been reached. That meeting was rapidly turned into an intimidatory environment, used to fish for evidence for a disciplinary case and then quickly turned into evidence for a disciplinary case. No attempt was made by management to resolve this amicably. To this day UKZNdaba has still not rectified their error or issued an apology. The good faith and willingness to resolve issues demonstrated by Mr. Khan has not been reciprocated by Professor Chetty’s office. The fact that this issue still remains an active national and even international academic freedom scandal and media issue is due to the actions of the university management and not Mr. Khan. This matter could have been resolved quickly and amicably had Professor Chetty been able to conduct himself with some professionalism and maturity. Instead he behaved with a culpable recklessness that greatly exaggerated the disrepute into which the university has been bought by the fact of the initial excision.
3.4 If statements that have been made by Mr. Khan did indeed later prove to be untrue, would this constitute a breach of fiduciary duty on the part of Mr. Khan?

At numerous times during this hearing the chair asked the prosecution to present the legal basis for their case. When they eventually did so it amounted to 2 pages photocopied from a legal text book (Employment and Labour Law, Volume 1, by Brassey) written before 1994 with two sentences underlined that asserted that:

communicating information injurious to the employer’s reputation will be a breach unless the information is true and the wrong to which it relates can sensibly be resolved only by its disclosure to the people who receive it. Speaking to the media before exhausting the internal mechanisms for the remedying of problems will, as a result, seldom be justified.

The first problem for the prosecution is that the hearing did not prove that Mr. Khan’s comments were certainly untrue. The second problem is that Brassy notes that speaking to the media will be seldom justified but she or he does not say that it will never be justified. The prosecution made no attempt to show that this was not one of the cases where speaking to media would in fact be justified. This is a major omission on their part. One hopes that they are not seriously suggesting that a staff member will always be presumed guilty of gross negligence if something that they say in good faith later turns out to be untrue. By that impractical standard all staff members would be at serious risk of accusations of gross negligence on an average working day and more or less every academic publication would constitute gross negligence.
The prosecution has failed to show exactly how Mr. Khan was negligent other than by asserting that he should have approached Professor Chetty before asking questions put to him by the media. But this suggestion is plainly unhelpful given the personal tensions, the general intimidatory climate and, also, the highly authoritarian way in which Professor Chetty responded when Mr. Khan did in fact seek a meeting to resolve matter. However the major problem for the prosecution, a problem on which the entire legal basis of their case fails, is that this is an out of date text book. The 1996 Constitution is superior to the law invoked here and gives special protection to freedom of speech and to academic freedom. The Protected Disclosures Act 26 of 2000 also offers particular protection. The defence adduced an expert witness, Simon Delaney, who testified that in his opinion the protection in the post-apartheid legal order for employees to speak freely against their employers was not constrained by labour law requirements for employees to maintain a fiduciary duty to their employers. His expert testimony was that “One cannot contract out of a constitutional right…no common law or labour law, duty of loyalty to an employer can be superseded by this right to freedom of expression.” (Vol.5., pg. 79). He cited a number of post-apartheid cases in which employees had won cases against their employers after they had tried to sanction them after they had made vastly more serious allegations than anything said by Mr. Khan.
 
The chair expressed some scepticism about the protection offered to freedom of speech in the post-apartheid democratic legal order being absolute and asked some questions about how constitutional rights to freedom of expression are to be balanced with rights to dignity and obligations to an employer. But even if we accept the chair’s reservation about the protection afforded by the post-apartheid legal order for employees to make highly critical statements about their employers being absolute, and even if we accept that the rights to free speech and the rights of the employer need to be balanced, the fact is that the prosecution have made no attempt whatsoever to consider their case in the light of the new constitution and the Protected Disclosures Act. They have made no attempt to look at the balance of rights. The have merely asserted apartheid law that predates the constitution as if it were the law of today. Their legal basis for their case against Mr. Khan is simply out of date and must be dismissed. 

Furthermore it is also the case that expert testimony for the defence, especially that given by Professor Aitchison and Mr. Delaney, indicated clearly that academics have special rights to freedom of speech in the workplace. They are not, in this sense, ordinary employees. The prosecution made no attempt to frame their case against Mr. Khan in view of the fact that he is in fact an academic with a particular social role that has particular protection by convention and in the constitution.

Moreover the prosecution abandoned their declared intent to show that Mr. Khan had acted maliciously after the first cross examination of Professor Chetty. There is therefore no evidence at all of malicious intent on the part of Mr. Khan. Indeed the ranscript shows that the prosecution made no real attempt to challenge Mr. Khan’s testimony that he consistently acted in good faith.

It also needs to be noted that the prosecution has consistently conflated ‘the university’ with the management of the university. The university, as defined it its founding statute, is hardly only the current management. If, say, Professor Chetty feels aggrieved that does not necessarily imply that the university as a legal entity is similarly aggrieved.

It is critical to appreciate that the Labour Relations Act, 1995, which provides the grundnorm for the regulation of employer – employee relations and dispute resolution, which came into force after the work cited by the employer in this case, accepts in section 3 that any person in interpreting that Act must take into account, the public international law obligations of the Republic of South Africa.  This is enshrined in section 1 of that Act that states that the primary object of the Act is to give effect to the obligation incurred by the Republic.  These obligations include those that are contained in the international conventions ratified by the South African parliament in s 231 (5) of the Constitution. ILO Convention no 87 on Freedom of Association includes the right of an employee to freedom of expression / speech and was ratified by the Republic on 19 February 1996.

Nothing said or done by the employer in this case shows that the University has a particular right to reduce Mr. Khan’s right to freedom of speech and the prosecution did not adduce anything to the hearing which sets out the extent to which, in their view, fiduciary duty limits free speech.  No contract or code exists at the university to set up parameters of behaviour in this regard and in the absence of such contract or code no enforcement may occur on a whimsical basis.  In addition it must be borne in mind that the university is a creature of statute and that its behaviour and norms must comply with that of the constitution.

3.4 Was there a conducive environment for Mr. Khan to take up issues internally?

If the prosecution’s argument to support the allegation that Mr. Khan acted negligently hinges on the fact that he answered questions put to him by the media without first going through the internal structures then their argument must fail the test of basic reasonableness. Most of the prosecution witnesses, including Professor Chetty, and all of the defence witnesses testified to the ‘bad climate’ at the university. The Senate document carries extensive evidence of authoritarianism, intimidation and fear and specifically note that Professor Chetty’s office has a credibility crisis. Two of the defence witnesses, Professor Aitchison and Morrell, even testified that they had personally suffered from active intimidation by the university management (Vol. 4, pgs 119 & 143). Mr. Khan’s experience of approaching Professor Chetty to resolve matters was hardly salutary. It is quite clear that Mr. Khan did not inhabit a work environment in which circumstances were remotely conducive to raising difficult issues internally. On the contrary the environment was positively hostile to such an endeavour. This fact is hardly Mr. Khan’s fault. On the contrary he testified that a central part of his union work was, precisely, to challenge the descent of parts of the university management into authoritarian modes of operation.
3.5 Was there a legal obligation for Mr. Khan to take up issues through all the internal channels before being able to answer questions put to him by the media?
The prosecution did not even attempt to show that Mr. Khan had a legal obligation to refuse to answer questions put to him by the media until all internal remedies had been exhausted. The defence’s expert witness, Mr. Delaney, testified that no such legal obligation exists and his testimony in this regard was not challenged.
4. The allegation of disclosure of confidential information or breach of duty of good faith

4.1 Is there evidence that Mr. Khan leaked the Report of the Task Team Dealing with Management and Related Issues?

Petro Nortjie testified that she was vice-president of COMSA and that Mr. Khan was the PRO for the same union. She also testified that Mr. Khan had told her during a telephone call that he had leaked the document in question to the media. And she testified that Mr. Khan worked on a combined management/union media statement in response to the leak. Under cross examination she admitted that earlier in the year Mr. Khan, together with Professor Mantzaris and Sifiso Ndlela, had requested her suspension from the union. She added that Mr. Khan had argued she had supported the corporatisation of the union. She also added that she had previously laid complaints to external authorities against the union’s financial management. She denied that she had been suspended as vice-president of COMSA. She testified that no third party could confirm that Mr. Khan had told her that he had leaked the document and that she couldn’t remember the conversation exactly. During her testimony she was plainly very anxious, emotional and, in the particular context of the hearing, unstable.
Gill Manion, a unionist in NTESU, testified that a journalist had phoned her looking for the document in question and that she had refused to hand it over. She added that she discussed this with Mr. Khan and he had agreed that it was correct to refuse to hand the document to the press. She also testified that after the document was leaked Mr. Khan had joked with her that Karl Marx had leaked the document. She further said that at the time she had assumed that Mr. Khan was referring to himself when he had joked about Karl Marx leaking the document and had mentioned that to Ms. Nortjie. But she added that Mr. Khan had never previously referred to himself as Karl Marx. She also testified to the existence of tensions between Mr. Khan and Ms. Nortije and, also, more recent tensions between herself and Ms. Nortjie. She was clearly a reluctant witness but, although nervous, spoke with an obvious sincerity.
Professor Mantzaris, President of COMSA, confirmed that Mr. Khan was the COMSA PRO and testified that Ms. Nortjie was suspended from the union on 11/10/2006. He further testified that there were very strong tensions between Ms. Nortjie and the Union Executive which had come to a head during the strike in February 2006 and that there were particular tensions between Ms. Nortjie and Mr. Khan which he described as “completely sustained” (Vol.4, pg. 160). Professor Mantzaris was, to say the least, not a particularly focussed witness but there was no reason to doubt the veracity of what he said.
Mr. Khan testified calmly and with obvious sincerity that he had not leaked the document, that it was his style to speak out openly, that at least 40 people had had access to the document, that Amelia Naidoo from The Mercury had phoned him looking for the document and that he had refused to make it available but that he did make some broad comments to her in accordance with the ground rules that allowed general comments. He testified that he had a telephonic conversation with Ms. Nortjie in which they discussed the combined management/union response to the leak but that he, at no time in that conversation, told her that he had leaked the document. He further testified that that, along with 7 others, he was in fact a co-author of a document that condemned the leak. He further testified that he had proposed Ms. Nortjie’s suspension from the union early in 2006, cited an email from her attacking himself, concluded that in his view Ms. Nortjie in fact has a vendetta against him and noted that she has said that she “would go the management.” (Vol. 5, pg. 249) Mr. Khan confirmed that he had joked with Ms. Manion that Karl Marx had leaked the document.
Because Mr. Khan was the PRO of the most vociferous union, and was therefore often commenting in the media, and is therefore often associated with the media in people’s minds, it is not surprising that some people may have assumed that he had leaked this document to the media. But people are not convicted on these kinds of casual unsubstantiated assumptions and they can carry no weight here. That leaves us with Ms. Nortjie’s testimony. Mr. Khan was an entirely credible witness. His testimony was consistent, and his demeanour always open, sincere and thoughtful. The prosecution was not able to point to a single contradiction in his evidence. There was general agreement about the existence of tensions between Ms. Nortjie and Mr. Khan. This is simply the case of one person’s word against another. In that situation one must give the accused the benefit of the doubt. In this case the widely acknowledged tensions must also cast serious doubt over Ms. Nortjie’s motives. Importantly the existence of these tensions also produces a major and almost certainly fatal hole in Ms. Nortjie’s story. She cannot explain why Mr. Khan, an obviously rational person, would, had he in fact leaked the document, have chosen to confide to her that he had leaked the document when their relationship had long since broken down, when she had a record of reporting on the union to outside authority and he would have known full well that the consequences of being caught leaking the document would be.  
4.2 Would leaking the document have constituted a breach of duty of good faith?
The expert witness for the defence Mr. Delaney testified that the leaking of this document could well be covered by the Protected Disclosures Act of 2002. His testimony was that the person who leaked this document would be protected by the Protected Disclosures Act if there was compliance with the requirements which includes acting in good faith, not for personal gain and in the public interest. The prosecution made no attempt to establish whether or not the leaking of this document would be protected by the Protected Disclosures Act and therefore their assumption that leaking the document would automatically constitute a breach of duty of good faith has no legal basis. Once again the entire legal basis of the prosecution’s case rests on an unacceptable failure to take into account the democratic advances in post-apartheid law.
5. Conclusion

All of the charges against Mr. Khan remain unsubstantiated. To the extent that the media coverage of Mr. Khan’s excision from UKZNdaba tarnished the university’s reputation, it seems to have arisen largely from the hubris of the university’s management, whom have been and remain embroiled in a number of other scandals other than the matters under consideration here. That this matter has reached this stage speaks to a vindictive and unreasonable managerial culture – elements in the executive team, like a gang of bullies, have vented the embarrassment of their own failures on a junior member of the teaching staff who was in fact the victim of the institutional failure that began this scandal. And yet it is hard to find a member of staff more committed to the university. Remunerated at a level less than one fifth of Professor Chetty Mr. Khan continues to teach and inspire students, to take on a large burden of work in various university committees, to engage in a wide range of extra curricular activities and to bring up his children in an atmosphere of love and honesty. We note that Mr Khan has testified that he is “loyal to this institution and in a simple way to say, I love this place, I love the university and to show my love I participate in different forms of university life” (Vol.5, pg.167).  His crime, we suggest, is using his democratic rights to free speech, rights that have put him at odds with part of the management, but align him perfectly with the mission of the university he so loves: “I have a different view in terms of the governance of the university and one of the principles that I always support is democratic participation” (Vol.5, pg. 168).
Mr Khan is not alone in pointing to a climate of fear in the university – it has been widely documented, not least by the Senate committee. If the Senate, with its power, seniority and tenure, reports a culture of fear, should we be surprised that Mr Khan has a well founded fear of persecution? Should we not wonder if the testimony of Mr. Dlamini and Ms. Giles has not been influenced by this fear of persecution?
Since this tribunal is not a court, we understand that broader considerations are permitted in the deliberations, and that both the weight of law and the demands of justice be considered. Mr Khan has broken no law. And this hearing has become symbolic of a wider national, and to a degree international, debate about the future of UKZN. To hold the free speech of university employees in contempt is to value the culture of open and transparent debate at naught. Elements in the university administration have clearly sought to precisely that. The verdict in this case will send a strong signal about the kind of academic culture that UKZN, and South Africa, is willing to uphold. One of openness and reasonableness – a position that Mr Khan has always advocated – or one of fearful conformity and rampant intimidation– one that already exists at UKZN, and one proven to throttle the spirit of free intellectual inquiry in its crib. There is only one verdict that delivers both the demands of the law, and the demands of justice. We humbly submit, on all counts, that Mr Khan be vindicated, so that the healing this university so desperately needs can begin. 
------------------------------------
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