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TRANSCRIPT OF DISCIPLINARY HEARING :  MR FAZEL KHAN 

HELD ON 19 OCTOBER 2006 IN THE RMS COMMITTEE ROOM, 

HOWARD COLLEGE CAMPUS

PRESENT

Advocate Christine Qunta - Chairperson

Professor Eduard Eitelberg

Mr Fazel Khan

Mr Richard Pithouse – colleague representative

Professor Eitelberg

Madam Chair, the University charges Mr Fazel Khan with two counts of very grave misconduct.   Count 1 relates to dishonest or reckless allegations designed to bring the University or its leadership into public disrepute.  We will prove that Mr Khan, with malicious intent, fed the news media false information in relation to himself and an article published in good faith in the University’s internal newspaper the UKZNDABA. 

Count 2 relates to  Mr Khan leaking a confidential document to the news media.  This document was not approved for publication and contains potentially very grave and libelous statements against persons who have not been charged nor found guilty.   This document is a report by a University Council sub-committee which had to be submitted to the Council at some later date.

That is my statement.

Professor Eitelberg

Madam Chair, the University charges Mr Fazel Khan with two counts of very grave misconduct.   Count 1 relates to dishonest or reckless allegations designed to bring the University or its leadership into public disrepute.  We will prove that Mr Khan, with malicious intent, fed the news media false information in relation to himself and an article published in good faith in the University’ s internal newspaper the UKZNDABA. 

Count 2 relates to  Mr Khan leaking a confidential document to the news media.  This document was not approved for publication and contains potentially very grave and libelous statements against persons who have not been charged nor found guilty.   This document is a report by a University Council sub-committee which had to be submitted to the Council at some later date.

That is my statement.

Chair

Okay.

Prof Eitelberg

Would you now like me to submit to you the charges and the bundle of documents?

Chair

Yes

Prof Eitelberg

Madam Chair these are some documents and so on but the charges on Count 1 are these and they were amended as indicated as A3 where effectively the reckless has been changed with gross negligence, in the alternative charge.  And then Charge 2 is in respect of the confidential document.  

Chair

Okay, where is the amended Charge 1 can I have a copy of that?

Prof Eitelberg

Okay, the charge, this is only about the amendment.  

Chair

So the only amendment is the reckless as opposed to? 

Prof Eitelberg

The reckless is replaced with gross negligence.   The original document was formerly document was not strictly changed.  

Chair

Okay and these documents?

Prof Eitelberg

These are comments to prove that this was served and received.

Chair

Count 2 is the new Count that was added which is why we had to postpone yesterday?

Prof Eitelberg

Yes.   The amendment of Count 1 was served, but the Count 2 wasn’t and this is the bundle of documents for Count 1 and Count 2 and the pagination is indicating the heading in the front there.

Chair

Mr Khan do you have the same document, and we are on the same, and it is paginated, so when we refer we have the same?

Mr Khan

Yes, I have received the bundle yesterday.

Chair

Okay.  Before we put the charges, or I think what we should do Professor Eitelberg, is that you should put the charges and we should ask Mr Khan how he pleads and then give him an opportunity to make a statement.  Is that in order with you?

Mr Khan

Fine

Prof Eitelberg

I will read Count 1.  

Particulars of misconduct – that is on Count 1.  There are two alternatives, the first one is – 

Dishonest conduct in that June/July 2006 edition of the UKZNDABA a University newspaper an article entitled “Local Film” accompanied by a photograph was published in good faith in the belief that both accurately portrayed the correct factual position.  In commenting on the said article and/or photograph you acted dishonestly by making false statements for publication in the press, the particulars of which are set out in the schedule annexed hereto, thereby bringing the University, its management and employees associated with UKZNDABA into disrepute and/or thereby acting disloyally and in breach of the fiduciary duties which you owe to the University as its employee.  

I will read the alternative Count 1

Alternatively, and I will read it with the amendment, is that correct?

Chair

Yes, you have to read the amended one.

Prof Eitelberg

Gross Negligence.  In the June/July 2006 edition in the UKZNDABA a University newspaper, and article entitled “Local Film” accompanied by a photograph was published in good faith in the belief that both accurately portrayed the correct factual position.  In commenting on the said article and/or photograph you acted in gross negligence by making statements for publication in the press which proved to be unfounded and untrue.  The particulars of which are set out in the schedule annexed hereto, thereby bringing the University, it management and employees associated with UKZNDABA into disrepute and/or thereby acting disloyally and in breach of the fiduciary duties which you owe to the University as its employee.

The particulars are in the attached schedule.

Count 1.  Date 15 September 2006 the newspaper Mail & Guardian.  Comment –  Number 1.  There was a clear decision that you should not be in the UKZNDABA and this was directly arranged for your actions during the strike.  Number 2.  You further informed David MacFarlane, a journalist of the Mail & Guardian that the University was not prepared to contribute towards your travel costs to Turkey because of your involvement in the staff strike earlier in 2006.  “While the former comment was published in the newspaper, the latter was not”.  

Count 2, under the same Count 1.  Date 18 September 2006 the newspaper The Witness.  Comment – Number 1.  The University management was using the UKZNDABA as their propaganda machine.  Number 2 – The management of the University had used vulnerable Ms S Giles, an employee of the University, to get back at you because of your involvement in a strike at the University.    Number 3.  The University staff had lost confidence in the UKZNDABA as they see it as a mouth piece for a certain faction of the management.  

Count 3, under the same Count 1 charge.  Date 19 September 2006 newspaper The Mercury.  Comment -  Number 1.  You believed that you had been targeted.  Number 2.  You are convinced that the management of the University does not want you to be promoted or published in UKZNDABA.  Number 3.  Your removal from the photograph was evidence of “thinking at the top”.  Number 4 – the admission by Giles that she was responsible for your airbrushing from the photograph was probably the current climate at the University that had pressured her to do it.  

Madam Chair, should I read Count 2 as well or first ask how Mr Khan pleads on Count 1?

Chair

Yes, on Count 1

Mr Khan

I am not guilty.

Prof Eitelberg

I will now read Count 2.  You are charged with misconduct, disclosure of confidential information.  In breach of your duty to keep a record of the task team dealing with management and related issues confidentially, you wrongfully disclosed the contents of the report, or part thereof in circumstances where you were expected to maintain the confidentially of the report.  As a result the said contents were published in The Mercury of 25 September 2006, in an article entitled “UKZN staff do not trust the Executive.  

Alternatively, breach of duty of good faith.  In breach of your duty of trust and good faith which you owe to the University as its employee, you caused the said confidential report or part thereof to be published as aforesaid which resulted in prejudice or potential prejudice to the administration of the University.  

How do you plead?

Mr Khan

Not guilty

Chair

Okay, do you want to read the statement

Mr Khan

Yes.  I would like to bring two matters to your attention.  One is I want to make application for 

Leave …. And within that I am going to read a letter which I handed to Paul Finden yesterday.

Chair

To whom?

Mr Khan

To the Director of IR, Paul Finden.  Should I continue, should I hand a copy to you?

Chair

Yes, I would like that, but you can make it verbally also.

Mr Khan

I hereby make formal application to be permitted to use the service of a legal representative to represent me in the disciplinary hearing.  I therefore submitted to Employee Relations the following letter, and I would like to read that letter and submit it as document.  Do you have a copy of that letter?

Chair

No, I don’t have it.

Mr Khan

Can I read it?  

Chair

Yes, and will you let me have a copy too?

Mr Khan

Yes.  Shall I read it first.

Prof Eitelberg

Madam Chair, just for clarity.  That application was not handed to Paul Finden yesterday, it is only the letter that Mr Khan will read now.

Chair

Yes, that is what I understood him to say.

Mr Khan

18th October, the Heading is – the material concerns regarding the hearing.  The first paragraph – Subject Matter.  Numerous correspondence directed to me over the last several days.  

INSERT LETTER WHICH HE READS

In your meeting with me on Friday 13 October you informed me that I would have to warn the Chairperson of such application and ask for the right to be given a legal representative at the hearing.  

Now to go back to the application for legal representation letter.

Chair

Okay, can I just understand, there are two issues that you are raising.  You are raising the issue of there being material changes to the charges, and we will come back and we will give Professor Eitelberg an opportunity to respond to that and then the second issue that you raise is the question of when the next hearing will be.  That is on the 23rd and the third issue is the fact that you want to request further particulars, am I correct?

Mr Khan

That is correct.

Chair

And no you can proceed, you want to make application for legal representation.

Mr Khan

In addition to that which I set out in my letter, 

Chair

Okay, can we do, there is obviously attachment and annexures, but I want to use annexures in the actual hearing now.  Can we start a numbering process for your bundle.  We will make it Annexure A1.  

Prof Eitelberg

Sorry Madam Chair, I have numbered the charges with A1.

Chair

Okay, if it is a submission for Mr Khan could we use B1, okay Annexure B1.

Mr Khan

I am a lay person and I have no knowledge of conducting a disciplinary hearing.  I have never been subjected to any hearing, nor have I participated in any disciplinary hearings ever.  I have no knowledge of leading evidence, cross examination, leading the best evidence … representative.  I do not know what questions are permissible or not.  Worst of all, I am afraid and intimidated by this whole episode and am too emotionally upset to be able to do justice to defend my case coherently.  On the other hand those who are representing the University are seasoned at disciplinary hearings and have many years of experience.  For example Professor Eitelberg, who himself had at a disciplinary hearing at Westville in which he was represented by an eminent Advocate ……  he would have learnt a lot.  Those who are helping to initiate in this matter are either from law firms, or practices or are qualified legal professionals from the School of Law.  Even if those who are now representing the employer in this hearing are not qualified in law, they would have been coached in conducting this hearing by legally qualified persons and thus the institution with all its institutional power and resources would have an unfair advantage over me.

I am a union official but I am involved in PR, the public relations at the moment.   I have not been faced with and have no knowledge of disciplinary procedures.  There are good reasons why members of the trade union should not be representing me, one of the reasons is that the person who would best be my representative would have to give evidence in this matter as I have noticed from the bundle of documents that I received yesterday from the initiator.  There is also a potential conflict of interest between that person and myself relating to the issue forming the subject of this hearing.  

The charge against me is serious and I understand that dismissal may be a possible sanction.  Should the outcome go against me, dismissal is a capital sanction and would have devastating consequences for my family, my academic position and future employee relationships.  

This is a complex matter involving legal questions related to employment relations,  … ability, copyright, intellectual property, my personal dignity and integrity, freedom of expression, freedom of association within the context of the University environment.  Coupled with the question relating to the appropriateness of the employee bringing disciplinary procedures and the consistency of its treatment of different people.   Moreover it is a matter of huge … interest as has already been demonstrated in this matter and to the media documents in this matter.  It is of particular importance to the institutions of higher learning, particularly as it involves academic freedom and the right to criticism.  It is of similar importance to all employees that this and other institutions, and will set a precedent.  The issue demands to be considered appropriately as it will have a consequence in the future for the institution and for academics.  

It would be best for the right to represent me as I am completely at sea in relation to all the above.  The rules relating to representation prevent me from using the services of any person other then a co-employee, which in itself excludes anyone from a legal background.  There are … lawyers who are employed at the University and who may be able to partially assist me, but the rules do not permit that.  In any event, such partial assistance will not do justice in my case.

I am also aware of disturbing reports of what is …  the outcome of this hearing.  These reports suggest that it is to be argued that the employer may well want to argue that there has been a breakdown in the working relationship between myself and the University.  Whilst no such breakdown in trust, or working relationship has occurred, I do not know how to deal with this issue in a hearing at all.  I do not know what the labour law practice is.  I will be denied justice if I do not have a lawyer to represent me.  

Finally the employer has already implied, consented that they are confining the matter to an internal disciplinary panel is not conducive to a fair outcome.  By your appointment as chairperson, the employer is suggesting that the hearing is best dealt with an external chairperson.  Whilst I had not been consulted on this step, it branches from the disciplinary procedure.  I agree that in principle there is a need for an independent person to assist in the hearing.  This external role play should not be permitted in the chairperson or panel that must hear the matter.  It should extend to my choice of representative as well.  This case is an hot potato as all the people on campus who I have confidence in are afraid to assist me, and refuse to do so.  

In addition I fear that every single person in the University is not capable of bringing a clear, unbiased representation and it would be best, in the circumstances, with the clinical input of an independent legal representative who understood the matter best.  I have also been financially constrained and do not have the resources to secure the legal advice to prepare in the most basic ways for this hearing.  During the course of yesterday I managed to discuss legal assistance from a public interest body that has promised to assist me partially.  I am in the process of seeking out the services of a labour orientated attorney to assist me.  I humbly pray that I will be permitted to use an attorney, or advocate in practice, as my representative.  This will entail my seeking such a service which I am informed is not a very easily available service.  To instruct such an attorney as would be available to return to an adjourned hearing to prepare properly.  

Chair

I need a response from you Professor Eitelberg.

Prof Eitelberg

Mr Khan has raised three issues.  The one is that material changes were used as one of the basis on which he asked for grounds for legal representation.  The University opposes that and I will give my reasons in a moment.  The second one was about the timing of the meeting if it needs to be adjourned on religious grounds, the University does not oppose that.  Number three was further particulars, I am not sure what that means, so I reserve the University’s answer until we know what it entails because ….

Coming back to the legal representation.  The University opposes that because it is contrary to a fair code of conduct and it is entirely within the Labour Relations Act that we would oppose that.  And I submit the page on this.  We would have to start numbering further.  This is a Notice of Disciplinary Enquiry that was given to Mr Khan and it is very clearly stated that, at the bottom there, in capital letters, that Mr Khan is entitled to be represented by an employee of his choice, which shall include a representative of his recognised union, but shall exclude legally qualified persons, and legal practitioners, whether in the employ of the University or not.  And it is absolutely ….. shall exclude legally qualified persons.  And the University has a strong interest in keeping it that way because we want to keep the disciplinary actions simple.  We don’t want them to become court cases.  That I believe is the whole intention of keeping the proceedings as informal as possible, to not go into the great expense, because if the defendant starts asking for legal representation, the University will also be represented by legal persons and that becomes expensive on both sides.  And once it becomes a habit then the University will not even consider amateur representatives to be the initiators and that forces the employees to go into the expense at every time.  So I think the intention of the labour Relations Act and Schedule 8 in particular was to keep it as simple as possible.  

Now, one could argue that in certain cases this attempt to avoid legal arguments, or legally qualified people, or legal practitioners to argue the cases in disciplinary investigations that exemptions may be made.  I am referring to a Supreme Court Appeal case of 2005. MEC Department of Finance, Economic Affairs and Tourism and Northern Province and Ma…..

I am not sure what that means

Chair

That is a citation

Prof Eitelberg

I will give you a copy.  So can I continue.   

Chair

Summarise the case and why you think it is relevant in this instance.

Prof Eitelberg

Advocate Paul Finden advised Mr Khan about the possibility of applying for legal representation and just by chance I happen to discuss similar things with him yesterday and then he referred me to this case because it seems that his advice to Mr Khan was based on his reading of that case.  The head notes here refer to collective agreements and to disciplinary procedures.  I read it carefully yesterday late evening and this morning, but that is irrelevant, and in my opinion the general remarks here in respect to disciplinary procedures in general were made …..  They are nevertheless valuable but the case was decided based on the collective agreement in which there were two clauses, one is a disciplinary code and procedures for the Public Service.  Although I am not certain whether we are public service or semi-public service or not, or it could be perhaps argued that we should follow that as well, there was a Section 7.3e which says, in a disciplinary hearing neither the employer nor the employee may be represented by a legal practitioner unless the employee is a legal practitioner.  For the purposes of this agreement a legal practitioner is defined as a person who is admitted to practice as an Advocate for an attorney in South Africa.  And the presiding office in that disciplinary case decided that he was guided by this clause and did not have discretion.   The argument rose that in the same code, Section 2.8 – the code and procedures are guidelines and maybe departed from in appropriate circumstances.  The presiding officer did not believe that this clause gave him discretion in respect of the legal representation.  The Judge in the first instance decided that, based on this code, that the applicant was permitted to be legally represented at the disciplinary enquiry, although the Acting Judge of Appeal, Patel, overturned that aspect of the original judgement and said no, the Court was not entitled to make the finding, the chairperson had to decide whether the applicant was permitted legal representation.  Now the difference is that our code of conduct does not have these additional rules allowing discretion.  There was further argument and the Acting Judge of Appeal Patel referred to common law, in terms of which a person does not have an absolute right to be legally represented before … other then courts of law.  However, it does require disciplinary proceedings to be fair and in order to achieve such fairness in a particular case, legal representation may be necessary, a disciplinary body must be taken to have been intended to have power to allow it in exercising its discretion, unless of course it has plainly and unambiguously been deprived of any such discretion.  Now the judgement was not placed on that common law.  Nevertheless, in my opinion, we should consider that in all fairness and the point of the University is that our code of conduct does not allow that discretion.  

Furthermore, if Madam Chair you find that you have a discretion, then the University would like you to consider the following – I will read from the same judgment.  Appeal Judge Patel referred to another case, Hamilton from which he then quoted and said – although not ……… this Court in the Hamilton case set out some of the factors which may be taken into consideration in the exercise of such discretion to allow legal representation in the matter, namely the nature of the charges quote – the degree of factual or legal complexity attendant on considering the charges, potential seriousness of the consequences of an adverse finding, and the nature of the prejudice to the employer in permitting legal representation.  

The University would like to stress that in the common law, in order to achieve such fairness, in a particular case, legal representation may be necessary.  So it must be necessary, it is not an automatic right for an employee to get it.  Secondly, in the opinion of the University none of these aspects to be taken into consideration should be regarded in isolation.  They must be regarded collectively.  For example, if the potential seriousness of the consequences was a factor considered alone, then it would become absurd that every time where a charge is made at the Level A, which has as a dismissal, the maximum sentence, the employee comes with a legal representative.  It surely wasn’t the intention of Schedule 8 of the Labour Relations Act.  Furthermore the University disputes the fact that this case is complex.  It is extremely simple.  Count 1 deals with making baseless libellous allegations and we have admission from Mr Khan that he made these allegations.  Count 2 is about submitting a confidential document.  We have evidence, very simple evidence that it was Mr Khan who submitted that document.  In the opinion of the University it is not complex at all.

Chair

Can I just ask as question.  Your code of conduct.  Where is that code of conduct, do you have a copy of that code of conduct?

Prof Eitelberg

Yes, and it should have been in the Chairpersons pack that was given to you.  I don’t have it with me, but it is also part of the Initiator’s pack that I have.  

Chair

It wasn’t there.  What I had in there was a letter of employment conditions and that doesn’t deal with the code of conduct.  

Prof Eitelberg

Okay, let me try and make copies of my documents then.  

Chair

I presume that was what was quoted from here.  

Prof Eitelberg

Yes.  It is the conditions of service of the University of KwaZulu-Natal.

Chair

Is that the code of conduct?

Prof Eitelberg

It is in there.

Chair

I have that.  But there is no reference there to

Prof Eitelberg

C4.

Chair

Okay, I think let us try and stick to the 

Prof Eitelberg

It is not in the bundle of document I submitted.  May I come over and try and find it.

Chair

I think we must number it.  The conditions of service is C4.  

Prof Eitelberg

Annexure A is the disciplinary code and it is referred to on the previous page C3.  There are a number of sub-sections there, the first one 18.3.1, refers to Schedule 8, code of good practice.  

Chair

Which talks about there cannot be legal representation

Prof Eitelberg

That will be found, it starts on page C6 on the same document, we may have to make copies.

Chair

So there is a code of conduct.  Is there something in the code of conduct against legal representation.

Prof Eitelberg

I was told by the Employee Relations Office that this statement on the letter sent to the witness, that this is directly from our code of conduct to which there is a collective agreement between unions and the University.  

Chair

Okay, and in the case of Mr Khan, is he a member of a union and is there a collective bargaining agreement in place?

Prof Eitelberg

That is what I was told verbally yesterday, but if further evidence is needed I will have to call a witness from the ER department to clarify that.

Chair

Okay, so at the moment what we have here, it says this is the document, in terms of the information that I have before me, this is the only document that says you cannot have a legal representative.  Because it says that you can be represented by an employee of your choice, but shall exclude legally qualified persons or legal practitioners where they are in the employ of the University.  

Prof Eitelberg

This is very explicit.  If there is an example whether that is part of the collective agreement and so on then I will need to call a witness.

Chair

Okay, maybe I should just establish, I want us to keep this as informal as possible.  Can I establish from you Mr Khan, are you a member of a union?

Mr Khan

Yes, I am member of COMSA.  Combined Staff Association and we also have a recognition agreement and that also includes code of disciplinary procedures, code of conduct.

Chair

And does that code of conduct exclude legal representation?

Mr Khan

No it includes.  It also has a … there was a practice that we have been practicing, the University has allowed, for example, in the last case at Medical School, it allowed legal representation, it allowed lawyers, it allowed legal representatives.  As well as with other cases it allowed people from the Law Department to represent in the case.

Chair

Okay, what I am trying to establish, there is a code of conduct, Professor Eitelberg, under this disciplinary hearing, under what auspices is it being held.  Is it being held in terms of the code of conduct of the University.

Prof Eitelberg

The code of conduct of the new merged University, UKZN.  I have a copy of the recognition agreement between COMSA and one of the previous Universities that combined into the new University of Durban-Westville.  And in no place does it permit legal representation.  

Chair

But is that the one that is currently being used.  

Prof Eitelberg

I have been told that the agreement between the unions and the University, that it is the single code of conduct applicable to all employees of the new University and that is the statement from that code of conduct.

Chair

So there is a code of conduct for the merged entity and where is that code of conduct?

Prof Eitelberg

I need to call a witness.

Chair

Because you see for me to make a decision I have to have sight of that.  I have heard your submission, I have heard Mr Khan’s submission and I just really would like to have a look at that.  You don’t have to call a witness you just have to get the actual code of conduct.  Would that be easy to do.  I would like to request that we do that.  We will have a small break.  Okay.  I want to focus now on the legal representation, because that is a preliminary issue, but you don’t have anything else to say on that?

Professor Eitelberg

No I don’t.

Chair

What I want to ask you is, implicit in your application for legal representation is an application for postponement, isn’t it?

Mr Khan

Yes

Chair

Or are you going to be able to get a legal representative today?

Mr Khan

That would not be possible Madam Chair if you would kindly consider postponing the hearing.

Prof Eitelberg

Madam Chair I want to …. that I did not have sight of the application document that was submitted today.  There are many allegations made here which are plainly not true.  I am not sure that I should go through all of them, or do you think I should 

Chair

Okay, maybe what I should do, I am going to allow a break of say about twenty minutes.  It will help you to get the code and to also go through that.  So you are saying you have not completed your response to this?  You want to have an opportunity to look at that.

Prof Eitelberg

I think I should study it.

Chair

Do you have any other documents that you think you want to bring to your colleague’s attention so that you don’t keep on breaking and you both will have had sight of the documents.  

Mr Khan

I have a letter requesting further particulars.

Chair

I think we will take a short break and I also think you need to clarify when you talk about further particulars.  Maybe you should do that now so that he can also consider what is required.  Tell me the document that you require, why have you not request it before?

Mr Khan

I only received this bundle yesterday.

Chair

Okay, is it in response to that bundle, the second charge?

Mr Khan

Yes and the second charge.  

Chair

Are there any documents you require for Count 1.  I think Count 1 you have for sometime.  I understand two days ago, why have you not requested the documents before?

Mr Khan

I have already requested some of it.  

Chair

So the particulars you require are in relation to the second Count number 2?

Mr Khan

Yes.

Chair

Okay, I think let us deal with the preliminary issue, and that is of legal representation, and once we have got that out of the way we can then deal with your request for further particulars.  Can we agree on that?

Prof Eitelberg

Yes.

Chair

Let us have a break until half past ten, and when we come back to have the list of documents, because we might be able to also get those.  You need to share that with your colleague.

BREAK

Chair

I have just been informed that in fact Annexure B2 which says that legally qualified persons and legal practitioners are excluded from disciplinary hearing.  It is a departmental regulation, for want of a better word.  The Collective Agreement that was signed incorporates the Labour Relations Good Practice Schedule 8.  Now as far as I can see, schedule 8 does not deal with the question of legal representation in a disciplinary hearing.  It requires only that the disciplinary hearing be done in accordance with a fair procedure.  So maybe before I go any further could I ask Professor Eitelberg to explain what is meant by Departmental regulation in the case of legal representation.  Are you aware, how did it operate?  

Prof Eitelberg

Well, the only way I can explain it is that this is a standard document used in all disciplinary investigations and certainly I have been bound by this when I heard a few disciplinary hearings this year.  That has certainly been given to all involved parties.  

Chair

But it is not in the code of conduct, and I correct?

Prof Eitelberg

I cannot say that it is in the code of conduct, but I may be wrong.

Chair

But am I correct in saying that the Collective Bargaining Agreement, which has been signed, but that agreement does not contain its own code of conduct, it relies on Schedule 8?

Prof Eitelberg

In schedule 8 there is no explicit reference pertaining to representation.  

Chair

Now, I will take into account both representations made by Mr Khan and by Professor Eitelberg.  Can I just find out, on the questions I have just been asking now, and I will give you an opportunity first Mr Khan and then I will give you an opportunity to respond.  

Prof Eitelberg

May I remind you that I have to reply to the allegations made in the statement

Chair

I have not forgotten, I just want him to make any further, from the questions that I have raised now, before you reply.  But can you also talk to me about what the practice is at the University in relation to legal representation because I really just want to deal with that issue and get it out of the way.   Mr Khan have you got anything further to say before I give him an opportunity?

Mr Khan

Chair I would ask you to consider that the case is complicated and there are other considerations, but the point that I want to make is the common factor that there are other cases, and I do not have the minutes of them, but from what I understand they did have legal representation.

Chair

Okay, so in relation to the case, what you want to stress is the fact that the presiding officer has a discretion regardless of what the code says?

Mr Khan

Yes.  The code does not say.

Chair

You are saying, the code and the procedure and the practice, are you saying that ultimately, whatever that says the discretion lies with the chairperson?

Mr Khan

The discretion lies with the chairperson, yes.

Chair

Okay.  Professor Eitelberg you wanted to respond and then I want to close it.

Prof Eitelberg

Okay, I would like to first take the opportunity to go through the allegations and reply to them reply to the them and then reply to the statements made.  

Chair

Can you just refer to the Annexure B1

Prof Eitelberg

I am responding to the paragraphs individually.  Paragraph which is the fourth line on page 1 of B1, which begins, I am a lay person and have no knowledge of conducting a disciplinary hearing and so on.  Mr Khan claims that he doesn’t know the procedure and so on, but he can use and he has been informed that he can use union representative and there are many union representatives who are very skilled in these areas.  So the University rejects that as an excuse.

Then Mr Khan claims that those who are representing the University are seasoned at disciplinary hearings and particularly refers to me as one of the seasoned people.  That is not true.  I have never initiated a disciplinary case yet.  This is my first one acting as an initiator on behalf of the University.  I have never been the employee charged with anything in a disciplinary case, so I have no experience on that side either.  I have acted, because of my line managerial position, for necessity in a very small number of disciplinary cases as a chairman, this year only and dealt with very minor things generally, but at departmental level.  There was one case that wasn’t very simple, but it is all that I know about and it is the University’s policy, perhaps not signed and agreed in a code, but it is the University’s policy to use line managers in initiating and dealing with disciplinary cases.  So I could not avoid that.  

Then Mr Khan complains about the common cause that there are legal professionals who can be used to advise both parties to the dispute.  But that applies to both sides, and I am sure Mr Khan has been appraised by skilled people, so I don’t think that is an excuse.   The fact that he is a union official is not common cause.  I have also been told that just because he is a union official that he doesn’t therefore have knowledge of disciplinary procedures because he is responsible for public relations, I think that is irrelevant in this argument.  

There are good reasons why a member of the trade unions should not represent him, I think there are only bad reasons.  He says that the University might call them as a witness, this is a very weak excuse.  The University is not going to call many union members at all.

The charge against Mr Khan is indeed serious, and he understands that dismissal may be a possible sanction but this is obvious on the basis of the table that is attached to the conditions of service.  

Chair

Sorry, could you just repeat that.

Prof Eitelberg

The fact that dismissal may be a possible sanction if the charges are proven correct.  That is an obvious statement because the page C4 of the conditions of service lists a great number of individual misconducts where the sanction is stated as dismissal.  So it is a possibility and therefore it is nothing special.

Now on the second page of B1 document there is a statement made that it is a complex matter involving employment relations and copyright and so on.  The University objects to that allegation very strongly.  The intention of the University is to restrict the attention only to the contractual aspect between the employee and the University.  

Then Mr Khan goes on to say that it is a matter of huge public interest and has already amply been demonstrated in this matter and so on and so forth.  This was never the University’s intention.  On the contrary, the problem here is the University does not feed that adverse publicity and we will prove that it is actually Mr Khan’s  own deliberate actions that have created much of this adverse publicity, and we need to stop that.

Next paragraph states that – the rules relating to representation prevent me from using the services of any person, and so on and so forth and that there are non-legal persons not employed by the University that he might want to use as assistance.  But rules are rules, we must not break them.  These rules apply to all employees.  

Then certain hearsay allegations are made about which way the employer might want to argue the case, these are to be determined during the case and cannot be taken as a cause for any application.  The employee has apparently already implied the concern that the appointment of an …. Internal disciplinary …. is not conducive to a fair outcome.  I need to point out in this respect that Mr Khan is a member of the School of Sociology, having regard to the staffing position of the School and statements made by Mr Khan ’s colleagues from that School, it is impractical to follow the usual process of the University whereby a member of staff from his school, and his line management would act both as initiator and another one from management in the School and upwards would serve as the chairperson.  In the interest of fairness these interests are best served by appointing a third party, in you Madam Chair to chair this.  And this also explains why a totally impartial person from outside the department and outside the faculty in which the department is and even outside the college in which this faculty resides was asked to initiate this.  I am the Deputy Dean of the Faculty of Engineering.  It is in the College of Agriculture, Engineering and Science, very unrelated to the school in which Mr Khan works.

Mr Khan states that this case is a hot potato.  The standard practice of this University is generally, but it is not a strict rule.  The standard practice is that the initiator should be a manager in the line of responsibility above the employee who is charged with misconduct and also that the chairperson often is in the same sort of line management, because these are people knowledgeable about the environment and the context in which the charges have been brought.  In the present case the University found that in the interest of fairness that should not be followed because there is a strong possibility of interests in the school and in that line management.  And in any case that is not the rule, that is just a standard practice.    The hot potato Mr Khan has confidence that these people  are afraid to assist him and would recuse to do so/  This is an unproved allegation and the University is not interested in any unfair or biased dealing with this matter at all.  I do not understand the language or constraints on the one hand Mr Khan argues that he is financially restricted yet he wants to have legal representation which will cost a lot of money.  I plead that not having legal representation in order to save money makes more sense.  

Then practice of legal representation.  Mr Khan alleged now just when we reconvened and in order to support that statement he referred to the Medical School case.  The case or cases, I am not sure whether I should use the plural in the Medical School are very much more complex then this one here mainly because of jurisdiction.  The employees of the Medical School are also employees of the Province, for the lack of a more specific definition, but they have dual labour for employee relationships and that on its own, in my opinion, is a very difficult question and I am sure is very difficult for a manager or a non-legal person to deal with because they were surely many procedural arguments to start with and that may have led to the decision to use legal representations, and if I am correct and I am speaking under correction, they may even have used panels in place of a single chairperson.  So it is totally unprecedented and should not be used as a precedent for the rest of the University because, apart from the Medical School the University employee relationship is very clear, at Medical School it is very complex.  

Finally I would like to bring your attention Madam Chair to the fact that UKZN is a recently merged institution which is struggling to merge to vastly different cultures from the previous Universities of Natal and the University of Durban Westville.  Birth pains of that new University are far from over and we must be careful not to use procedures in certain situations where deemed to be necessary or led into happening because of lack of understanding as creating a precedent for the new University.  The new University clearly wants to simplify disciplinary actions, disciplinary procedures and the fact that the statute that created the new University imposed on it the obligation to honour previous liabilities of both Universities has created a very big complex situation which we have to grow out of.  We should not be held hostage to two often incompatible cultures or backgrounds of procedures.  

Chair

But how is that relevant for this, what is the point that you are raising in relation to legal representation?

Prof Eitelberg

The point that I am raising is that there is no practice of legal representation at the new University of KwaZulu-Natal, despite the fact that the Medical School of this University has used legal representation.  They have firstly a very special employee/employer relationship and secondly it may have been out of some … practices that led to the precedents which the new University does not want to follow in general.

Chair

But Mr Khan has said that it is not unusual to use legal representation?

Prof Eitelberg

The University states that this is not true in the UKZN it is unusual as far as I know.

Chair

Okay.   Just one last question Mr Khan before I want to respond.  Do you accept that there is a policy, whether it is written or in practice that legal representation, in terms of this, that that is not a common occurrence?

Mr Khan

Chair if the code speaks about considering legal representation

Chair

Where?

Mr Khan

In the Mall Mohamed case

Chair

Yes, I am not talking about the case, I am asking you, because even in your application for legal representation you seem entirely to accept that there is a policy which doesn’t allow legal representation and I am just trying to find confirmation for that.  As far as what I see implied from your application is that you accept that generally speaking, there isn’t.  Of course there can be exceptional circumstances, but your acceptance is that generally it is not a normal occurrence, it has been done but it is not a normal occurrence?

Mr Khan

It has been done, not only at Med School and in other circumstances as well.

Chair

Okay.  Can you give me about five minutes basically to gather my thoughts.  I had an opportunity during the break, to look at the case, but I really want to listen to the final comment and I will make my ruling now, but if you could just give me five minutes to gather my thoughts.  

BREAK

Chair

I wish to give my decision on the application for legal representation by Mr Khan.  I have listened and had look at both his submission and the submission by the University.  I have also looked at the case that the University put forward.  I am also aware of the common law as it exists prior to this case and I also have taken note of the fact that there is a practice, if not a clearly set out policy which is in place at the merged University which attempts to keep disciplinary hearing simple and does not allow legal representation.  However, I also accept that there are exceptions and exceptions have been made in certain instances and some of the reasons given for those exceptions were given by the University.  The code which is referred to, the Labour Relations code, Schedule 8 requires that the disciplinary hearing be fair, it doesn’t make explicit reference to legal representation or not.  I have also had a look at the case of the Department of Finance Economic Affairs & Tourism, Northern Province vs Mall Manie and in essence the case there refers to the common law and says that there is no right under common law to legal representation in tribunals, other then in courts of law, and I consider this to be a tribunal.  But it also mentions specifically perjury; proceedings in such tribunals must be fair.  And clearly if exception circumstances exist where it would be patently unfair not to allow someone legal representation, then legal representation should be allowed.  The discretion lies with the presiding officer, in this case the chairperson.  

I am satisfied that the University has made an effort to ensure that has made an effort to ensure that in relation to the constitution of the panel, as the University has pointed out, in appointing a chair who was not only from outside the University, but also outside the Province, so whatever the surrounding issues may be they do not come into play in the decision and there is a clear legal decision that is going to be made as to whether or not there is sufficient evidence to find either for or against the employee.  

I am satisfied that the charges are relatively simple.  They are fairly simple, fairly straight forward, they are not complex.  Certainly a University lecturer should be in a position to respond to those charges and therefore I am not satisfied that it is essential to have legal representation on the basis of the complexity of this matter.  So because I am able to exercise my discretion, I am going to exercise my discretion by saying that we should proceed without legal representation and therefore your application has been turned down.  

I would like to ask that we proceed now to the main case and proceed with the charges.  My understanding is that you have pleaded to both charges. Have you?

Mr Khan

Yes.

Chair

I would like the University now to call its witnesses.

Mr Khan

I would like to request permission to now appoint an internal representative?

Chair

Yes, in terms of the rules you will be able to have a representative at the University.  A representative of your recognised union, yes certainly.

Mr Khan

I would request time to call my representative.  

Chair

For how long, I mean I could give you an hour if you want.

Mr Khan

Two weeks.

Chair

Two weeks.  Okay I am going to ask a response from the University and maybe before I finish, can you explain why you need two weeks because you had sort of known about this for a while.  Can you explain to us why you need two weeks and then he can respond.

Mr Khan

Yes, I think to me it seems to be a complex matter, for the reasons that I have given in the application for legal representation, of the freedom of expression and things like that and from the documents that we have here as well as the documents that I want to present is a substantial amount and with Count 2 I did not have sufficient time to prepare for that.

Chair

But the Count 2 says you get 48 hours, were you given 48 hours?

Mr Khan

It was just 48 hours.

Chair

Because that is the time that the University is obliged to give you, but let us continue

Mr Khan

I have not had time but I would like to request more time.

Prof Eitelberg

Yes, Madam Chair the University finds it unreasonable that the University has no problem in an hours delay because Mr Khan knew about the investigations against him for a long time, we will use documentary evidence and bring witnesses to prove that he has been investigated since some time middle September and he is fully aware of that in respect of Count 1.  Count 2 he has been given adequate notice more then 48 hours plus it is an extremely simple case.  Either he leaked the document or not.  We can’t understand why he had to prepare and Mr Khan must have understood that his application for legal representation, which could have led to a longer postponement then an hour, was not a foregone conclusion, so he was fully in a position to prepare for that eventuality that the legal representation would be rejected.  We oppose the request for a long adjournment and the University is eager to finalise the matter as soon as possible because a great number of people are effected by the lack of finality.  The University agrees with your suggestion of an hour.

Chair

Mr Khan on Count 1, when was the first time you were aware of it?

Mr Khan

On the 3 September

Chair

On the 3 September, that was when it was given to you?

Mr Khan

It was sent to my house.

Chair

Okay, you know I am not satisfied that you need a two week adjournment, but what I think I will do is to allow you in fact one and half hours between now and lunch time to come back to us with your representative.  But perhaps, and this may assist you, given the fact that there are several witnesses on Count 1, because although you were given 48 hours in Count 2, I can appreciate the fact that you need some more time for that.  But I don’t think we will get through Count 1 today, so that in effect you may get your two weeks in relation to Count 2.  There is no question of us, just to come back to your Eid day, I don’t know where the 23rd came from because I am not available on that day.  So what I have said to them and I can share that with you, I am going overseas next week and I will only be back on the 11th, so you will have more then sufficient time to deal with the rest of the matters.  If that is in order with you we could start with Count 1 and see how far we can go today because I will only be here until five or six, okay.  Is that okay with you Mr Khan?

Mr Khan

I need time to consider

Chair

I will give you one and a half hours. What is the time now

Mrs Foley

It is twenty past eleven, it will be one o’clock.

Chair

Okay I will give you time to sit with your representative.  The University will lead its case and bring its witnesses and you will have an opportunity, okay.

Mr Khan

This is okay.

Chair

We will see you at 1 o’clock.

Mr Pithouse

My name is Richard Pithouse, I am a colleague of Fazel’s from the University and he has asked me at very short notice if I would represent him.

Chair

How do you spell your surname

Mr Pithouse

It is Pithouse

Chair

Okay, and you are a representative from the Faculty?

Mr Khan

We are in the same union, he is not a member of the Faculty

Mr Pithouse

I am just an ordinary member.

Chair

Where we are now, I am sure Mr Khan briefed you

Mr Pithouse

We had a brief discussion now.  If you don’t mind Madam Chair, I would just like to place on record the fact that Fazel has only approached me thirty minutes ago, so we have not had much time to prepare.  We have spoken to two lawyers, all of whom have told him that based on the case law of precedence that we would be able to get …. so I beg your indulgence if I have to clarify some questions or the proceeding process as we go along.

Chair

No that is fine.  Okay we will start.  

Mr Khan

Yes, I have some preliminary statement to make.

Chair

Okay, now if you have a representative, it is probably ideal, I mean if he was an attorney I would say you should keep quiet and he speaks, but I appreciate the fact that he is not an attorney and that it is short notice.  So I am going to allow you a bit of indulgence, because as I said this morning, we don’t want to make this a very rigid thing, we want to try and be as informal, subject of course of  you assisting us by just sticking to the issues and assisting us to get through it as quickly as possible.  

If it is something that he can do, or do you feel that you need to raise it?

Mr Khan

It is something that he can do but I don’t think  he has had enough time to do so.

Chair

Okay, I am going to give you indulgence in some instances to do that.  Professor Eitelberg, what is your view?

Prof Eitelberg

I place my faith in your hands.

Chair

Okay, I think I am going to be a bit more flexible, but please help us so that we don’t sit here until 9pm.  But at least on one count I want to finish it today, if I can.

Mr Khan

I hereby make application for the recusal of the chairperson.  I hereby make application for the Chairperson Madam C Qunta, to recuse herself from this hearing.  I do so on the following grounds and for the reasons set out hereunder.  This is by no means an exhaustive rendition of the reasons and grounds for my application and I shall add to these orally.

I have a reasonable apprehension that you will be biased against me in this hearing.  This apprehension is not whimsical but is founded on factual grounds relating to your personal involvement in matters that demonstrate a bias and conflict of interest.

No was no mutual agreement on choice of chair – I was not consulted on your appointment.  Instead, the choice of chairperson was affected in a process that was not transparent nor are there defined rules or the criteria to be applied in choosing a chairperson.  Given the extremely public nature of the facts giving rise to the charges I face, I submit that the least the employer could have done was to either involve me jointly in choosing a chairperson I am happy with or to choose a non controversial chairperson.  This did not occur and I believe that a hidden agenda has informed your choice as chairperson.  You are controversial

Under the heading of “Conflict of Interest” – You are recorded in various publications as a high ranking aids denialist. Your name appears in the top twelve aids dissidents.

I am an active member of the Treatment Action Campaign and that placed you at odds with me significally.  The dispute relating to Aids denial is an extremely important debate in our country and institutions and effects …..   Although this debate involves significantly large groups of persons in our country my role as TAC activist on this campus and its constituent predecessor, saw me in conflict with the management of the ancient order on campus, namely the Ramashala Vice-Chancellorship.  I believe that historical and current involvement in two opposing camps requires your recusal.

De facto conflict.  In your as a dissident you are involved as attorney in litigation for the Mathias Rath Foundation which is in a court dispute with the TAC.  I believe that it is not coincidental that as an aids denialist you are involved in that trial.  I deeply suspect that you have a personal in seeing that the Rath Foundation succeeds and that this interest extends beyond that of an attorney and that you personally have an interest in it.

I have an apprehension that because of my stance on aids and its treatment you will use your position as chair of the hearing to get even with me.  In fact in an article published in the Business Day newspaper on 23 May 2003 in an article entitled

Prof Eitelberg

Madam Chair may I interrupt, I do not see the relevance.

Chair

No let him finish and you can respond.

Mr Khan

In an article entitled “White males’ rage is blacks’ burden” you made the statement that:

“Then we have Mark Heywood and Nathan Geffen of the Treatment Action Campaign, current media darlings who  seem congenitally angry and quite excited about the prospect of doing outrageous things while trying to get Zackie Achmat declared an international martyr with a little help from the University of Natal and Time magazine”

There is no doubt in my mind that the words italicised and emphasised in the above quotation relates to the incident when a former Vice-Chancellor, one Ramashala clashed with me publicly over my having been involved in the invitation extended to Zachie Achmat to deliver a talk at the University which she had subsequently banned.  The record regarding this episode is well documented and I am of the apprehension that your particularly public negative stance relating to the support Zachie Achmat had on the campus, in which I played a significant public role, renders you as a biased person who cannot be trusted reasonably to chair this hearing fairly and any assurances given by you in this regard will not disabuse my mind of such a perception.

I am also reliably informed that you are the Deputy Chairperson of the SABC Board that currently is also seized with publicity on an issue dealing with the report into the blacklisting scandal where the SABC Board took a decision not to publish the said report.  This has been characterised as a SABC whitewash.  You share collective responsibility for that decision.  That report has significant public interest and is similar in nature to the Final Report of the Task Team dealing with Management and Related Issues on this campus.  The alleged release of which I am charged with under the dubiously worded charge 2 in these proceedings.

Your collective responsibility for the SABC Board’s decision demonstrates to me an authoritarian pro-institution type of thinking that goes against transparency and which I fear will be the ground norm for any decision you will make in this matter.  Such a decision, I believe, will be adverse to me given your stance in the SABC Board matter.

I simply do not trust you to make any fair ruling as I believe that you have been brought in by one side to chair this hearing to give a veneer of respectability whilst your own views make the outcome a foregone conclusion.

In addition you have already rules that this matter is a simple one and is not in need of a legal representation for me.  If it is that simple, then I would to find out why you have been appointed as an external chair outside of the province.  I therefore ask that you recuse yourself from this hearing.

Chair

Okay.  Professor Eitelberg

Professor Eitelberg

These allegations are outrageous.  In the point of view of the University it refers to disputes with people that have no credit in the current matter and should not be entertained, they are not relevant to the present case.  The people present in this investigation are chosen for their ability to deal with matters and professionally and objectively.  It is the prerogative of the University to appoint a chairperson, it has never been a matter of negotiation, as far as I know.   

Chair

Is that what you have to say?

Prof Eitelberg

I am asking for advice, should I get advice because obviously this statement was made with help from outsiders.  It was made during the break, do you think I should get advice.

Chair

Yes.  Obviously  will have to take a position but I would like you to get advice from your principles and then we can reconvene.  It is going to be interesting that we keep on reconvening.  But I want this process to make sure that we do things the right way.  It is now twenty five past one, how much time would you need.  Can I give you 15 to 20 minutes and get an opinion from your principles whoever they are and then you can revert to me we can reconvene at quarter to two, okay.   Are you happy with that?

Prof Eitelberg

Yes.

BREAK

Prof Eitelberg

I have consulted with our principles and their advice was that basically I have said enough, but I would like to repeat that the mutual agreement of the choice of chair at a disciplinary hearing, the University has always chosen a chair, and I must repeat what I said before, these allegations are actually outrageous and the University had no knowledge that Mr Fazel Khan could be liked to the cases.  The University certainly has full trust that Advocate Qunta did not have knowledge of Khan’s involvement in these cases and we still trust that.  Thank you.

Chair

I am going to make a ruling, the issues that are raised in the application for recusal are issues that are not relevant to the current hearing.  Several of the facts cited in there, I was completely unaware of.  But in any case, even if I were aware of them, they are not relevant to the hearing.  There is objectively no facts here disclosed that could constitute a genuine concern of bias and I am therefore turning down the application for recusal.

Okay, we will proceed now.  If you could call your first witness.  

EVIDENCE OF PROFESSOR DASRATH CHETTY

Professor Chetty

I am the Director, Public Affairs and Corporate Communications.

Professor Eitleberg

Do you have knowledge about publications internal and external to the University?

Professor Chetty

That is right.

Professor Eitelberg

Thank you.  I am handing to you a bundle of documents that was given to the Chairperson and to the employee and I would like to take you through some of the relevant documents.  First of all I would like you to look at document no 6 which is the Mail and Guardian article.  The documents are also paginated on the top left.   Is this one of the articles in which allegations were made against the University or its leadership?

Prof Chetty

That is right.

Prof Eitelberg

When did it appear?

Prof Chetty 

It was on the 15 September 2006.

Prof Eitelberg

Madam Chair, do I take my witness through a whole number of documents and would you then allow him to be cross-examined, or do you want him to be cross-examined on every document.  

Chair

Well it is up to them.  What you need to do, you have to get him to speak on the key points of the charge.  You have got to have that.  Obviously if there are matters that are common cause then you don’t need to do it, but it would important for you for the record to take him through the key elements of the charge, publication dates and so on.

Prof Eitelberg

I need to give a copy of the charge sheet to Professor Chetty as well.  Professor Chetty, these are the charges and more importantly what I need these documents for is to for you to indicate please where in the article of the 15 September in the Mail & Guardian was this first statement made?  We will come to and prove that it was made by Khan later, at this moment I just want to make sure that it is this article.

Prof Chetty

It is made in the last column the second paragraph from the top and half way down that paragraph it says “He said there was a clear decision that I shouldn’t be in UKZNdaba and this is a dirty revenge for my actions during the strike”.

Prof Eitleberg

Thank you, I would now talk to another document.  Professor Chetty, let us look at document number 7 which is the article that appeared in the Witness.  

Chair

Is that Count 1 Prof Eitelberg?

Prof Eitelberg

That is Count 1, yes.  

Chair

Paragraph 2 can be dealt with that?

Prof Eitelberg

No, I need another document for that.    Professor Chetty is that the newspaper article where again the University was put into disrepute?

Prof Chetty

That is right

Prof Eitelberg

Can you identify from the schedule to confirm, actually count 2, where in this article these statements were made?

Prof Chetty

In the first paragraph it says that UKZN academic staff have accused the University management of using on campus publication UKZNdaba as their “propaganda machine”.

Prof Eitelberg

Okay, that is number 1.  Then Number two the management of the university ..

Prof Chetty

The second column, but it begins in the first column, the last paragraph ”However  thee is more to the Stalinism claims than Giles’s editing of the photograph, the disappearing Khan told The Witness.  Khan said management at the university have used Giles to get back at him.  They then quote Khan as saying “She is vulnerable and has been used by management to get back at the staff”

Chair

I am sorry I just lost you there, are we on page 7.1? 

Prof Chetty

Yes and I have been reading from the last paragraph in the first column of the article from However, 

Chair

Oh yes okay.  

Prof Chetty

Until  - he said.  Which seems to capture Point 2.

Prof Eitelberg

And where does it say, Because of the strike action?

Prof Chetty

Okay that is in the 4th column, the second sentence.  He said there is an attitude to get back at staff for having “brought the university into disrepute”.

Prof Eitelberg

I now would like to take you to the document No 10.  Which is page 10.  Is that another one of these articles where the University was named in a negative light?

Prof Chetty

That is right.  

Prof Eitelberg

Then if we look at the schedule to Count 1, which is Count 3 here, but it continues on 8.2.5.  There are four sentences here.  Where in this article would we find her statement.

Prof Chetty

The first point it is para 2.  It reads – This time Sociology lecturer Fazel Khan was airbrushed out of a photograph by staff graphic artist Sally Giles.  He believes that he has been targeted, the claim denied by the University.  

Prof Eitelberg

Thank you and the second point?

Prof Chetty

In the fourth paragraph of the same article it says that Khan who played a prominent role in the Institution’s nine day strike is convinced that the management does not want him to be promoted or published in its UKZNdaba publication.  

Prof Eitelberg

Thank you Prof Chetty and the third point?

Prof Chetty

That is in the second column, paragraph 3 – that states – However Khan is convinced “this is the thinking at the top”.  

Prof Eitelberg

Thank you.  And then the final, number 4, admission by Giles?

Prof Chetty

That is also contained in the second column, the last paragraph which reads – he said even if Giles had admitted to air brushing the photograph it was probably the current climate at the university that had pressured her to do it.  

Prof Eitelberg

This article appeared when?

Prof Chetty

This article on September 19.

Prof Eitelberg

It is quite significant to remember that this article appeared on September 19.  Thank you.  Now I need us to consider documents in order to prove that it was indeed Khan who made these allegations and I ask you to look at document number 3, page 3.  Is this the email from David MacFarlane?

Prof Chetty

That is right

Prof Eitelberg

And who received it?

Prof Chetty

It is addressed to me and to Deanne Collins.  

Prof Eitelberg

And who is David MacFarlane?

Prof Chetty

David MacFarlane is the deputy editor of the Mail and Guardian and the education reporter.

Prof Eitelberg

What is his involvement with these articles that we just looked at, why was he involved.  

Prof Chetty

It was David MacFarlane that first brought to my attention that there could be a problem around the article entitled “Local film” which appeared in the ndaba.

Prof Eitelberg

Yes, but which of these newspaper articles did he write?

Prof Chetty

He wrote the one that first appeared on the 15 September in the Mail & Guardian.  

Prof Eitelberg

Thank you.  What is the essence of this email to you.

Prof Chetty

I think the essence of the email was that it contained a number of allegations that questioned I think the integrity of the UKZNdaba which is the official newsletter of the university and basically the honesty with which we put together our publication and it did this by saying that David MacFarlane had received allegations that Fazel Khan had been left out of the photograph, or airbrushed from a photograph and he wanted to know why this had happened.  He claimed that he had two copies of the same photograph, an original in which Fazel Khan appeared and another in which he had been airbrushed out.  The email also wanted to know, I think, why I refused to pay travel costs for Fazel Khan to go to Turkey to the film festival, even though he was one of the makers of the film and that he had actually asked for this money and I refused.  

Prof Eitelberg

Thank you, I will lead questioning in that direction a little later, but if you read question number 6.  Do you get any negation out of this email, and particularly question No. 6, who could have given the information, or misinformation to Mr MacFarlane?

Prof Chetty

Well it is clear from the email that Fazel Khan had spoken to David MacFarlane because he quotes him and cites him in these questions and it was my understanding at the time that he received information from Fazel Khan.

Prof Eitelberg

Thank you very much.    This email you received when?

Prof Chetty

I received it on the 13 September at 11h50.

Prof Eitelberg

Thank you.  What did you do then.  Perhaps we could look at document number 4.  

Prof Chetty

Because this was the first time this had been brought to my attention and because I had no knowledge whatsoever of a photograph having been doctored, I needed to conduct an immediate investigation to find out exactly what had transpired.   In order to do that I needed to call a meeting of everyone involved in this and I immediately set about convening that meeting and I invited people the UKZNdaba and that is Deanne Collins and Bhekani Dlamini who wrote the article.  I invited Indu Moodley who was with the media for us at that point in time, Sally Giles and Selvan Pillay from the AMC who were involved, Suren Naidoo as the manager in charge of the AMC and Fazel Khan as the person who made the allegations to David MacFarlane.

Prof Eitelberg

Did Fazel Khan attend that meeting?

Prof Chetty 

He was telephoned by Indu Moodley and he said that he won’t be able to attend that meeting. 

Prof Eitelberg

This document No 4, the four pages of it.  Is that a true reflection of what happened at the meeting?

Prof Chetty

Yes.

Prof Eitelberg

What transpired essentially in respect of the allegations made against the university or its leadership during that meeting?

Prof Chetty

It became clear to me and everyone present that the staff at UKZNdaba had no idea that the photograph had been airbrushed or doctored or changed in any way.  It became clear to me that they were supplied with the photograph by Sally Giles and it was also clear by her own admission that Sally Giles had doctored the photograph without informing any of the UKZNdaba staff.  

Prof Eitelberg

When you said by her own admission, did Sally Giles admit to having doctored the photograph?

Prof Chetty

Yes at that meeting.

Prof Eitelberg

Thank you.  Can you indicate precisely the place in that document where she admitted to that?

Prof Chetty

I think on page 2, third paragraph, Sally Giles stated that she had directed the film and that Fazel Khan was the researcher in the movie and that he had also traveled to Turkey with them to screen the movie.  She stated that he had worked on the movie with them and that his name appeared in the credits of the movie.  She added that she had supplied the photograph to Bhegani and that she had in fact airbrushed Fazel Khan out of the picture as the story was about herself and Selvan Pillay, who as support/service staff had been funded by the University.  That was her admission.  She added that there was no malicious intent and there was no reason for him to be in the picture.  She stated further that she had informed Fazel Kahn prior to submitting the photo that she had airbrushed him out of the pic and showed him the pic on her computer while he was in her office in the presence of Selvan Pillay and that he did not raise any objections at the time.

Prof Eitelberg

Madam Chair.  I will call Sally Giles later as a witness and I will let her explain this.  It is simply here to indicate when the University leadership, as far as Professor Chetty is concerned, got to know about this.  Thank you.  Professor Chetty did Sally Giles acknowledge any other wrongdoing at this meeting apart from modifying the picture?

Prof Chetty

I am not sure if there was any other wrong doing but what she did say was that she had supplied Bhegani Dlamini with the information that was used in the article.

Prof Eitelberg

Thank you.  This minute is signed by a number of people, was it all the people present?

Prof Chetty

Yes

Prof Eitelberg

Were these minutes sent to the people involved?  

Prof Chetty

Yes, they were sent to everyone who attended the meeting including Fazel Khan.

Prof Eitelberg

Yes that is what I wanted to ask you, was it also sent to other people?

Prof Chetty

Yes, it was sent to Fazel Khan and to Patrick Bond

Prof Eitelberg

When was it sent to Fazel Khan?

Prof Chetty

It was sent to everyone on the 14 September and it was opened by Fazel Khan on the 14 of the ninth month at 4.20 in the afternoon.

Prof Eitelberg

I would now like to briefly to go through document number 5.  Is this your reply to the questions posed to you and Deanne Collins by the journalist Mr MacFarlane prior to publishing the first of his numerous articles that we have seen?

Prof Chetty

Yes it was actually the reply put together by Deanne Collins on behalf of the University.

Prof Eitelberg

Thank you.  Is that the statement here, the truth of the matter?

Prof Chetty

Yes.

Prof Eitelberg

Thank you.  I would now like to look at document number 8.  Page number 8.  Is this a statement issued by you to the University community?

Prof Chetty

Yes

Prof Eitelberg

And why did you issue it to the University community?

Prof Chetty

Because there was I think confusion in the minds of the University community of what had actually transpired and by this stage it became clear to me that no blame could be placed at the door of Public Affairs and Corporate Communication, the Executive Committee or the Vice-Chancellor of the University for what had transpired.  It was clear to me that Sally Giles had airbrushed the photograph and I think the University community needed to know that that was the case.

Prof Eitelberg

Thank you.  I would now like to introduce document No 11, page 11.  It is entitled MINUTE.  Please can you explain when did it happen and what actually happened there?  

Prof Chetty

Yes on the morning of 19 September I was in my office in a meeting with Mr Mafereka, Paul Finden and 

Prof Eitelberg

Who is Mr Mafereka?

Prof Chetty

Mr Mafereka is the Director of Human Resources, Advocate Paul Finden from the Industrial Relations Unit and Advocate Brian Leslie who is one of the University’s legal advisors, and we were discussing the investigation into this matter because it became clear to us that it needed to be investigated thoroughly and some action taken to ensure that this doesn’t happen again.  Whilst we were at that meeting we were visited by Mr S’fiso Ndlela from COMSA who asked whether it would be possible for Mr Fazel Khan to come in to meet with us to discuss the matter and to attempt to resolve it.  

Prof Eitelberg

Is Mr Ndlela in the same union as Mr Khan?

Prof Chetty

Yes

Prof Eitelberg

You mentioned the matter, what was the problem?

Prof Chetty

Well the problem for me was that the University’s reputation had been seriously tarnished as a result of the article that appeared in the Mail & Guardian and this was worsened by the article that appeared again in the Witness on the 18 September, and in the Mercury on the morning of the 19th, so there was three articles that appeared in newspapers which I think damaged the good name of the institution.  I was clear at the time that the University management was not responsible for this and I wanted to investigate how we could get to the bottom of it, and deal with anyone who may have been responsible for any wrongdoing in this regard.

Prof Eitelberg

In your mind was there ever any doubt that Mr Ndlela might not have actually represented Mr Khan in his request urgently on behalf of COMSA?

Prof Chetty

No there was no doubt at all, in fact Mr Ndlela told us that he came there at the request of Mr Khan.

Prof Eitelberg

Thank you.  I would now like to go to the next document number 12 which is a multi-page document here.  It has 15 pages.  It is 12.1 until 12.5.  It is titled “Transcript of meeting in the office of Professor T D Chetty”  Is that your office?

Prof Chetty

Yes

Prof Eitelberg

Did you chair that meeting?

Prof Chetty

Yes.

Prof Eitelberg

Why was that meeting called?

Prof Chetty

That was the meeting that was convened as a result of Mr Ndlela’s request which he gave to us earlier that month.  Did Mr Ndlela appear himself at that meeting again?

Prof Chetty

Yes Mr Ndlela was there

Prof Eitelberg

And Mr Khan appeared?

Prof Chetty

Yes

Prof Eitelberg

Can you state whether it was clear that it was requested by Mr Khan and not by you?

Prof Chetty

Yes I am absolutely clear about that and I think the minute reflects that.

Prof Eitelberg

At this stage I would like to ask you to explain what Mr Khan admitted at this meeting?

Prof Chetty

Okay.  I think I will go to the main points.  I need to find the actual quotations, but Mr Khan admitted that the remarks that were captured in the Mail & Guardian by David MacFarlane were in facts his remarks and that he did say that to David MacFarlane.  I asked - David MacFarlane reported that you said this was dirty revenge for your participation in the strike, did you say that? And Mr Khan said, yes.  And I asked Mr Khan – What was the context within which you said something like that?

Prof Eitelberg

Thank you, then can we go to Page 9

Prof Chetty

Page 9,  point 9 I again asked after citing the Mercury article of that morning – Did you say that to the Mercury? And Mr Khan answered, yes.

Prof Eit4elberg

Right and then after that?  Did you ask Mr Khan after that whether he had given assumptions that may or may not necessarily have been true?

Prof Chetty

Yes, that is right and he said, yes.  

Prof Eitelberg

Okay, can we then go on to

Prof Chetty

I think if I may, You see I wanted to know why someone would say this when clearly it was untrue and I was told by Mr Khan here, and it is in the transcript on page 12.9 and on page 12.10 that he believed that because of his involvement in the strike and because of the negative perception that he thought I had of him that he would not get any assistance from the University or for anything that we would not promote him and that really we were out to discriminate against him.  But when I questioned him further about whether at any stage the university discriminated again him  and he believes that it was as a result of his union membership or his activity during the strike, he agreed that that had never been done.   So really during the course of the conversation it became clear to me that the assumption on which Mr Khan, may or may not, have acted, was untrue.

Prof Eitelberg

Thank you.  Can we go on to page 11.  There are a number of questions, some questions by Advocate Leslie asked the question – Do those reports accurately reflect what you told the reporters at the time?

Prof Chetty

Yes

Prof Eitelberg

And what did Mr Khan reply?

Prof Chetty

Mr Khan said – Yes.

Prof Eitelberg

Thank you.   In respect of proving that Mr Khan made these allegations as printed in the newspapers I have to take it back one step.  Not all allegations were printed in the newspapers.  I want to take us back to the schedule of Count 1, A2.4 – there is a statement here – You further informed David MacFarlane, a journalist of the Mail & Guardian that the University was not prepared to contribute towards your travel costs to Turkey because of your involvement in the staff strike earlier in 2006.   In view of a …. the documents that was the message that was contained?

Prof Chetty

Yes it is the email from David MacFarlane to Deanne Collins and me that was sent on the 13 of the ninth month 2006.  

Prof Eitelberg

Okay, that is document number 3.  

Prof Chetty

No 3 and it is point No.3.

Prof Eitelberg

Thank you.  I would now like to proceed to proving that these allegations were wrong and to do so properly I need to call additional witnesses, but I will still start with Professor Chetty to the extent that he has knowledge about this.

Chair

Okay.

Prof Eitelberg

Thank you.  Document Number 11.  I would like to draw your attention Professor Chetty to the sentenced where Mr Ndlela stated that Mr Khan had conceded to him that he had made a mistake in going to the press and that what he had said was wrong.  Was that the first time that you might have been informed that the statements made by Mr Khan were wrong, or did you suspect that earlier?

Prof Chetty

No I suspected that from day one, especially after the meeting attended by Sally Giles and Tintin Pillay.

Prof Eitelberg

Okay, I will call Sally Giles and Tintin Pillay to testify to that aspect.  Can we then go back to the transcript document no 12.  Was there at any stage an indication in that meeting where you were present with Mr Khan which could indicate that the statements to which he admitted were wrong?  What we want to - was that he admitted to having made those statements at that meeting

Prof Chetty

Response unclear

Prof Eitelberg

Did he also admit that they were wrong or was there any ….. indication?

Prof Chetty

Implicit in everything he said, to my understanding, he … that his statements were wrong.

Prof Eitelberg

Let us go through these statements one by one because they are – that is page A2.4 and A 2.5.- the Schedule to Count 1.  Now there was a clear decision that you should not be in the UKZNdaba and this was dirty revenge for your actions during the strike.  It either directly or indirectly implies you personally and the leadership of the university was guilty of this.  Was there any … of truth in this statement?

Prof Chetty

There is no truth whatsoever in that statement.

Prof Eitelberg

Thank you.  The second allegation – not published in the newspapers but contained in the email to you about – that the university was not prepared to contribute towards Mr Khan’s travel costs to Turkey because of your involvement in the strike and so on.  To your personal knowledge was there ever any such refusal?

Prof Chetty

No.  Mr Khan lied to David MacFarlane of the Mail & Guardian.  He never approached me for funding.

Prof Eitelberg

Thank you and I will find out more about the funding from other sources.   The statements made in the Witness that the university management was using the UKZNdaba as their propaganda machine and who is ultimately in charge of the UKZNdaba?

Prof Chetty

I am.

Prof Eitelberg

You are.  In your knowledge, is that publication used as a propaganda machine?

Prof Chetty

No, that is also completely untrue and I have evidence to back me up.  

Prof Eitelberg

Thank you.  The management of the university has used a vulnerable Ms S Giles, an employee of the university, to get back at you because of his involvement in a strike at the university.  As far as you know, and you are an executive of the university, do you have any knowledge that could be linked to this statement?

Prof Chetty

No, of course not.  I think it is a totally irresponsible statement and I am appalled.  

Prof Eitelberg

No 3.  The university staff had lost confidence in the UKZNdaba as they see it as a mouthpiece for a certain faction of the management.  Do you have any idea what faction of the management it could refer to?

Prof Chetty

No, I didn’t know there were factions in management.  

Prof Eitelberg

Thank you.  Then in the Mercury.  Mr Khan believes that he had been targeted.  Do you have any knowledge of any one in the executive or senior management of the university staff.  I am not talking about personal vendettas between private people and so on, but from the point of view of the University?

Prof Chetty

No, not to my knowledge and certainly he was not being targeted by me or anyone from Public Affairs and in fact, from the transcript of the meeting, he actually admits that.

Prof Eitelberg

Thank you.  Mr Khan was convinced that the management of the university did not want him to be promoted or published in the UKZNdaba.  What do you have to comment, or how would you comment on that statement?

Prof Chetty

That is completely untrue.  We will not do that to any individual within the university community or outside.  

Prof Eitelberg

Thank you.  Mr Khan’s removal from the photograph was evidence of thinking at the top – how would you respond to that?

Prof Chetty

I think that is an outrageous allegation.  Completely untrue.  Thinking at the top implies that it is not just me or my office, but the Executive committee and other members of the university management who may be responsible for this kind of undemocratic behaviour, if you like, and it is completely untrue.

Prof Eitelberg

And, let us think about it again.  This article with these allegations made was published on the 19th September.  When would you say that your reaction, or from your office or your department should have been known to Mr Khan?

Prof Chetty

On the 18th September at the latest because on the 18th September I sent out a clarification to the university community.

Prof Eitelberg

Thank you.  

Chair

Sorry, but Mr Khan, was he aware of that notice?  Had he been aware of it?

Prof Chetty

I can actually check whether the notice was opened but if it wasn’t the minutes of the meeting of 13 September was sent to Mr Khan in which the facts were stated and subsequently we proved that they are facts because everyone present signed those minutes and Mr Khan should have been aware of the facts then on the 14 September.  Even if he had not read the clarification of the 18th that went out to the general community.  

Prof Eitelberg

Thank you.  The admission by Giles was that she was responsible for Mr Khan’s airbrushing from the photograph was probably the current climate at the university that had pressured her to do it.  Could that be true at our university?

Prof Chetty

I fail to understand how the climate can pressurise an individual to airbrush another party from a photograph.  

Prof Eitelberg

Do we have such climate?

Prof Chetty

No

Prof Eitelberg

Thank you.  Madam chair, that limits my questioning of Professor Dasrath Chetty as a witness in relation to Count number one.  I need to question him in relation to Count number 2 as well.  Would you permit me to recall Professor Chetty on Count number 2.

Chair

Yes, because I think Count number 2 relates to

Prof Eitelberg

Leaking of a confidential document.

Chair

Yes.  I would like to separate the two for the moment, if that is okay with you Mr Khan, because otherwise we are going to be here much longer and it might actually be better in the circumstances.  Normally you should question him but Mr Khan has indicated that he has not had sufficient opportunity to look at Count 2, so I don’t think he would be able to cross-examine on Count 2.  So I think it would be more procedural and fairer to give him the opportunity just to deal with Count 1 and then we will recall him.  

Prof Eitelberg

Thank you very much.  Okay.

Chair

Okay, Mr Pithouse, you are going to do the cross-examination?

Mr Pithouse

Yes we are Madam Chair.   As I explained at the beginning we have not had time to prepare our argument but if you will bear with us relating to procedure?

Chair

We will try and keep this informal so that your procedure, except if you make libellous allegations, I won’t allow you to do that, but anything else and Mr Khan can assist you if he wishes.  

Mr Pithouse

Sure we need to go over those points if you will allow us to confer?

Chair

Yes, yes no problem.  

Mr Pithouse

I would like to start with some general questions and then go through the detail once that is completed.   Professor Chetty, when there is a problem in the university is it not preferable to resolve it amicably and to try and find some kind conciliation rather then to immediately proceed to a disciplinary hearing?

Prof Chetty

Yes

Mr Pithouse

You do agree that is preferable?  Are you aware of the fact that Mr Khan has been charged and is now sitting in a hearing for these counts has created something of a national and to a degree an international scandal?

Prof Eitelberg

Madam Chair the relevance of these allegations 

Mr Pithouse 

I will touch on why I am asking these questions

Chair

I will allow you

Mr Pithouse

Thank you very much.  It covers various things like statements and freedom of expression to choose a statement on the political…. in Africa?

Prof Eitelberg

Madam Chair I don’t know what he is talking about?

Chair

I will allow him to continue, please but you must have a point.

Mr Pithouse

Sure.

Prof Chetty

Yes, I think that it in fact goes beyond the university, it effects the reputation of the university and I wish to say that the public thus far has been responding on the basis of limited and incorrect information and our responsibility is to put right the facts of this matter in the public eye.

Mr Pithouse

Yes I understand that, that is not what I was asking, what I was asking you is it not the case that the way it is being handled is making things rapidly worse to making the … or damage to the university whereas it could have been resolved amicably in some reconciliation forum, the damage would have been limited had that been done?

Prof Chetty

I think that was our original intention but it became clear to me that the extent of the complicity needed to be investigated thoroughly and that people needed to be accountable for their actions.  

Mr Pithouse

Sorry, if I understand you correct, you are saying that you were prepared to resolve this amicably at some kind of reconciliation process and a mutual statement put out … but you decided not to do that because of extensive complicity?

Prof Chetty

No, I think in the final analysis it wasn’t my decision as to how to proceed with the matter.  After our meeting with Mr Khan, it was then decided to hand this to Human Resources and Industrial Relations and it was their prerogative to refer charges against Mr Khan or not and I had no say in that decision.

Mr Pithouse

I see, why this is relevant is the problem for the university that these articles brought the university’s reputation into disrepute

Prof Eitelberg

Madam Chair he is reading.

Mr Pithouse

I was reading my notes on the evidence 

Chair

I will let him continue

Mr Pithouse

Thank you.  If that is a problem for the university, that is why Mr Khan is sitting here today.  Is it not the case that they or someone else, it is difficult to believe that that is in fact the case when the university’s actions are increasing the damage and can that not lead people to think that perhaps Mr Khan had indeed been targeted?

Prof Chetty

No,  I think that up until now Mr Khan has been portrayed as the victim in this matter and has … revealed that he is not the victim, that he is complicit in the airbrushing of the  … and I think that as responsible management of a public institution we have a responsibility to bring to this to the public eye.

Mr Pithouse

I would like to know exactly what you mean by complicit?

Prof Chetty

By complicit I mean that Sally Giles told me in front of other witnesses that Mr Khan saw the air-brushed picture on her computer.  She told him that she was going to send that picture for publication and he laughed and then she said, is that okay? he laughed.  So it became … that Mr Khan knew from the outset that there was an airbrushed picture.  Whether he had actually instigated the airbrushing, I am not sure at this stage, but clearly he had knowledge of the airbrushing, he also knew that the airbrushing was not done by Public Affairs or the management of the university and he went on to speak to the Mail & Guardian in a manner which brought us into disrepute, despite of knowing the facts.  In fact, because he knew the facts he went to the Mail & Guardian.

Mr Pithouse

Do you have any evidence that he went to the Mail & Guardian?

Prof Chetty

Yes.  I have the email from David MacFarlane who says that he said to David MacFarlane that he had been airbrushed.

Mr Pithouse

I am not speaking to the fact that Mr Khan spoke to David MacFarlane.  The question I am asking you is – Do you have any evidence that he went to the Mail & Guardian as opposed to the Mail & Guardian coming to him?

Prof Chetty

No, I may have gleaned that from David MacFarlane.

Mr Pithouse

You would like to know that we will bring Mr MacFarlane as a witness and he will testify that it was not Mr Khan who went to the newspaper.

Chair

In relation to the question, why would that be relevant that you should bring him, why would that be relevant. Because is it the point that Mr Khan is alleged to have spoken to David MacFarlane?

Mr Pithouse

Absolutely and we will untie that, but the other thing that Professor Chetty has said, he has hinted at, you know, Fazel actually knowing what was going on, saying that it was possible that Fazel was complicit in the airbrushing, is the implications.  One of the charges and the evidence that he has led is there is some kind of conspiracy, showing that in fact Fazel had nothing to do with going to the media, showing that

Prof Eitelberg

Madam Chair perhaps we can have common cause here.  The university has not charged Mr Khan or accused him of having gone to the Mail & Guardian, we were fully aware that at the time we didn’t have evidence to prove that.  We are not charging him for that, so I don’t think it is necessary to prove the contrary when we have not charged.

Mr Pithouse

That is fine, but the argument is that Professor Chetty is saying that they do have fairly direct bearings on Mr Khan’s character and I would like to make it quite clear, and show quite clearly that there certainly was no conspiracy.

Prof Eitelberg

Professor Chetty is not the initiator, he is just a witness.  You have caused him to make certain statements that are not relevant.

Mr Pithouse

I believe it is relevant in this case

Chair

Okay, well obviously we can’t tell you, you can’t bring certain witnesses, but there are issues that are common cause, but I think for the moment you can proceed.

Professor Chetty

Chair, if I may, I agree that Mr Khan may not have gone to the Mail & Guardian, but I know for sure he spoke to David MacFarlane.

Chair

Please proceed

Mr Pithouse

Okay.  Professor Chetty you said that you take ultimate responsibility for UKZNdaba as a whole, okay.  As a manager or line manager of someone, is it not the case that if something goes bad in the … he or she must take responsibility for that, ultimately, even though they themselves did not make the mistake, isn’t that the …?   So in fact, is it not the case that in this instance something has gone wrong in your watch and you have ultimate responsibility for what went wrong?

Prof Chetty

That is right

Mr Pithouse

Now, what is your view, I mean taking aside the question of what was in the newspapers, what is your view on having a staff member being airbrushed out of a photograph like that?

Prof Chetty

I think it is totally unacceptable.  It is not the policy of the university and it is not the way that I operate as the Editor in Chief of a university publication.  It is dishonest and wrong.

Mr Pithouse

Wrong and dishonest.  What is your view of the fact that the text in that article completely failed to mention Fazel Khan, when in fact everyone knows that he was the key person behind producing that film?

Prof Chetty

I think one must understand the context within which that article was written.

Mr Pithouse

I would like to know your view of basically denying someone’s intellectual property, I mean if two people wrote a book and you only mention one person, is that right?

Prof Chetty

That is wrong.

Mr Pithouse

That is wrong.  So the text …for the wrong

Prof Chetty

They were based on information supplied.

Mr Pithouse

Sure, I will speak to that in a moment, I just want to

Prof Chetty

In retrospect it was wrong.

Mr Pithouse

It was wrong.  Does that not mean that the person who was aggrieved initially was Mr Khan?  The first person to be aggrieved was Mr Khan.

Prof Chetty

If Mr Khan had no idea or knowledge prior knowledge, he had a right to be aggrieved but I doubt that.

Mr Pithouse

He had a right to be aggrieved.  Now would you say that an academic who has worked for a year on a project and when the success of that project is announced to the university they … him out of it and in this case Mr Khan’s was absolutely essential, I mean he brought in a … to the project, would you not view that as a serious grievance that has been suffered by Mr Khan?

Prof Chetty

I think that if my journalist deliberately did that it would be wrong and it would be an actionable offence from my view

Mr Pithouse

And if a journalist didn’t deliberately do it and it was done incidentally in good faith, would you not agree that Mr Khan could have been seriously aggrieved?

Prof Chetty

That is right.

Mr Pithouse

Okay, now when a person has suffered from a thing like that and it is quite serious, don’t you think it is a case that they will be quite shocked and emotive?

Prof Chetty

I think so.

Mr Pithouse

That is understandable, okay.  When a person is shocked and feeling emotive like that, don’t you think that they may jump to conclusions that are not possibly correct when they are trying to understand why it happened?

Prof Chetty

That is true

Mr Pithouse

That can happen, okay.  So it is your testimony that he was aggrieved, you can understand that because he was shocked that he could have jumped to the wrong interpretation of events.  I am going to put it to you later that he was not only shocked and in fact in certain instances jumped to the wrong conclusion

Prof Eitelberg

Madam Chair, I don’t think Professor Chetty said what 

Mr Pithouse

I am going to show it

Prof Eitelberg

No, I object to the way you paraphrase these admissions that Mr Khan may have been aggrieved, he has no personal knowledge that Mr Khan was shocked, he cannot state that, and I don’t believe that he can say so.

Chair

It was not his evidence, he conceded, you asked him a question and he conceded that that was possible, but I think you overstated what he said.  Can you re-phrase that.  He didn’t concede that he would be entitled to act because of the shock.

Mr Pithouse

I agree now that you have very nicely when you rephrased it for me now.

Chair

Okay, you are not a lawyer.

Mr Pithouse

Right, I am a philosopher.  

Chair

I think the point, and I am not trying to put words in your mind.  What you are trying to suggest to Mr Chetty is that the reaction of Mr Fazel should be seen in the context of having been involved in the project and then being excluded.  That is the point you are making?

Mr Pithouse

And the shock.

Chair

And the shock, yes.  But you cannot then jump to the next thing that he was supposed to say.  I think let us stop there.

Prof Chetty

Can I make a statement.  

Chair

Yes, you can clarify this Professor Chetty

Prof Chetty

I think even if I were shocked and emotive, the thing that I would have done was to go to the Editor of the UKZNdaba to find out why, the picture that was doctored and included in the publication, and why didn’t the publication adequately cover what the film was about.  I think as an academic, as a union leader, as a mature person  being in the university community for a number of years, one would have expected someone of that calibre to come up and do the rational thing.  That was not done at all and I would like to place that on record.  That is how I would have reacted, if I were aggrieved.

Chair

Okay, Mr Pithouse.

Mr Pithouse

Okay that is useful, I will come back to that.   I want to ask some questions about the general situation at the university with a view to establishing that Fazel had rational grounds for not going to the Editor.  The strike had already taken place, do you clarify that strike as bitter or worse as something that had was, that made a significant indignation in ........management?

Prof Chetty

I am not in a position to make an objective judgement or assessment on the degree or nature of the indignation. Clearly some members of staff were more bitter then others. 

Mr Pithouse

Okay, I mean is it correct that there is a whole, that the university put in place a whole process to try and rebuild relationships and is that not implicit admission, not on your part, but on the part of the university, that in fact the relationship between staff and management was very strained

Prof Eitelberg

Madam Chair, I don’t see the relevance to the charge Count 1, which is strictly about making false statements to the newspaper

Mr Pithouse

Because there is a difference between a statement, sorry can I carry on? 

Chair

Yes carry on

Mr Pithouse

… that is false, and a statement that is held  in good faith to be true, which you then are prepared, well according to your evidence, to alter, there is a fundamental difference between those two counts in these statements.

Chair

I will allow you.

Mr Pithouse

Thanks.  Okay.  Do you agree that yourself and Fazel Khan had debates during the strike on Radio Lotus which was, do you agree that you had these debates on Radio Lotus?

Prof Chetty

Yes

Mr Pithouse

And do you agree that there was pretty tough topics in the debate?

Prof Chetty

It wasn’t tough at all in fact madam Chair I humiliated him because again on the untruths that he stated on that programme a number of people called me to say how shocked they were that a union organiser could make those allegations on the air that were untested and I can try and get a copy of the debate from Radio Lotus should that be necessary.    Clearly it is not material here.

Mr Pithouse

Well it is if we want to show that there is an extremely bad relationship between the two of you.

Prof Eitelberg

Madam Chair, where is it leading, will Mr Khan then have to bring here the Vice-Chancellor, all the deputy vice-chancellors and leaders of the university to prove that he has a grievance against them.

Chair

Can I just establish Mr Pithouse, and I accept that you have come in late and that you are not an attorney, but you must ask questions.  You can cross-examine but it must be relevant to assisting your client in proving that the allegations are untrue.  Do you understand what I am saying?

Mr Pithouse

I understand that very well.  I do think however that there are times to do that.

Chair

What I think you need to do, you need to be a little bit more specific, and I don’t want you to be interrupted continuously, I want you to continue uninterrupted, but for instance on this particular issue, what is it that you are trying to establish, could you explain this to me?

Mr Pithouse

Professor Chetty said that Fazel Khan had no good cause to assume that the reason why this happened was because of the view of management and the view of 

Chair

No he didn’t say that, he said he should have gone to management.  To the editors of the publication, if he was unhappy.  He conceded that he could be shocked and he then corrected and said that what he would have done, what he expected him to do was to actually go to the people who did the airbrushing and establish the facts, that is what he would do.  

Mr Pithouse

Yes, I am not referring to that comment.  I am referring to the comment earlier where he said that Khan had not been targeted by him, that the thinking that Khan should not appear in the paper was not indicative of the thinking at the top.

Chair

Okay, so what you want to establish is whether Mr Khan was entitled to have the perception of being targeted.  Is that what you are trying to establish?

Mr Pithouse

Yes.

Chair

I will allow that, but get to the point.

Mr Pithouse

Well, I think it has been established because we have shown that there were tensions in the strike, we have shown that there were personal reservations.  Given that, do you think that Fazel Khan had reasonable cause to assume that there may have been hostility towards him from senior people in the university. I am not asking you if you think that was the case, I am asking you if you think it was reasonable for him to assume that?

Prof Chetty

No.

Mr Pithouse

But you have just said that what happened was a personal slight.

Prof Chetty

All of it happened, but I questioned Mr Khan about that perception and I asked him clearly, Chair, whether at any stage he had applied for a conference grant, for a research grant, for leave to conduct research, to attend the meeting and was turned down because of his role in the union or the kind of work that he is doing at the university and he replied no.  I established during that conversation that there was no objective basis for him to assume that the management or I were against him in any way and that is why I am surprised that he still believes that that was the case.

Mr Pithouse

Well, we will come back to that when Tintin Pillay testifies.  But Fazel will testify himself that he was told by Tintin Pillay that, I don’t know if I should say his exact words, but I guess we have to, that you told Mr Pillay that, excuse the language, but I have to quote direct, that Fazel Khan would get fuck-all when the question of the trip to Turkey came up.  Did you say that to Tintin?

Prof Chetty

That is completely untrue and in fact in Mr Khan’s presence I questioned Tintin Pillay about that very sentiment and he said that he had never said that, and it is in the minutes of the transcript of the meeting so I am very surprised.

Mr Pithouse

Okay.  So do you think it is possible that given the pressure and the media attention that Tintin, that Mr Pillay may have felt very intimidated?

Prof Chetty

No.

Mr Pithouse

You do not think that it is possible?

Prof Chetty

I don’t think there is sufficient pressure for anyone to lie.

Mr Pithouse

Okay, now I want to raise just one more general question before we specifically go through to what was said.  You are accusing Mr Khan of acting improperly and I would like to ask you a couple of questions about your own credibility.  You are a sociologist, is that correct?  

Prof Chetty

Chair, do I have to answer these questions?

Chair

The normal situation in court is if you challenge the credibility or integrity of the accused in a case, then in that situation they may just go for doing the same.  I am not sure in this case whether that is relevant.  Is it relevant to the charges here and how, if you could just explain.

Mr Pithouse

I think I am going to make statements and refer it to other things that are of public domain, I think it could be relevant for a couple of reasons.  The first is that Professor Chetty has made certain claims about Mr Khan’s integrity and I would like to establish the fact that Professor Chetty’s credibility really seems questionable by his peers, and that is a matter where…

Chair

But you see the allegations that are made are not made by Professor Chetty, they are made by the university.  This was drafted, not by Professor Chetty and so the university is saying that Mr Khan was dishonest in going to the newspapers and discussing this and thereby bringing the university into disrepute.  The evidence that Mr Chetty leads is part of explaining why, because what you would have to do is you would have to impinge the integrity of every single person that comes in here, you would have to verify that and why I would like to give you as much leeway as possible, I really would not like us to degenerate into a personal mud slinging which doesn’t assist us in establishing the veracity of the allegations contained in this count.  Can it assist us in that count?

Mr Pithouse

There may be relevance insofar as Mr Chetty has said that he take the overall role of responsibility for UKZNdaba and that we want to show that perhaps it was rational for Fazel to come to the conclusion that he did, his testimony may well be relevant to that.

Prof Eitelberg

I fail to see the connection Chair

Prof Chetty

May I make a statement in this matter.

Chair

I think just hold on, I think I want to give the university a response because it is obviously

Prof Eitelberg

Madam Chair it seems to me that it now becomes like an argument between a trade union and the executive where mutual accusations are made for whatever reasons.  I wouldn’t like you to go there, the university would like to stay cleanly on the facts and purely in the context of the charge and starting accusing or referring to other disputes, which seems to become a habit here, referring to public disputes and differences within the university is not going to help to prove or disprove the facts that Mr Khan admitted having made false allegations to the newspaper.

Chair

Let me make an example for you why it is going to be a problem to let you go into other domains.  The one question which you asked relating to the strike, which I allowed because it was to show that there was an atmosphere of distrust and therefore you were justified in a sense you would want to argue that you were justifying Mr Khan’s lack of trust in the management, that I allowed because it is relevant.  Professor Chetty says that there was a radio interview where he alleges that Mr Khan didn’t tell the truth, and he corrected that.  Now what you response to that should be is to cross examine you on that to the extent that it is relevant, because you must remember that we are dealing with particular charges and what you need to do on behalf of Mr Khan is to deny those charges.  There is common cause, he did speak to David MacFarlane, I can’t tell you what your defence is, but what you need to do is to try and suggest that the other element to try and suggest that he is not dishonest.  It was not just an … it was a genuine belief which is what you have tried to suggest by saying there was a particular atmosphere.  Now I don’t think it is going to assist the process if you then go into a more personal analysis of Professor Chetty, because you will have to do that with everybody, because it is the university who has made this allegation it is not Professor Chetty.  And if he said that Mr Khan lied on a radio programme and he corrected it, you need to question him on that statement.  What do you mean he lied and how did he lie, but not to talk about his own perceptions of him by the university, because that is not relevant.

Mr Pithouse

May I just say Madam Chair, may I just clarify why it seemed very relevant.  I think it is relevant that if this man who takes overall responsibility for the publication where the incision of Mr Khan’s role was … to happen and that he is widely seen in the university and amongst other sociologists and so on as a tendency towards materialism etc etc that could quite easily lead somebody who is also a sociologist to assume the worst when they are at risk.  Do you see what I mean?  Fazel is a sociologist, that is the intellectual community in which he operates.  Now I have here a … journal of Sociology in which very damaging remarks are said about Mr Chetty.  Now with Fazel being a sociologist he would be reading about this, is it not rational when he sees he has suddenly been removed from the UKZNdaba to assume, in good faith, that it may be because of Mr Chetty’s tendencies?

Chair

I think you must argue that when you do your closing statement, you must argue that, but you cannot attack his standing as a sociologist or not, because even though what you have said now, it is not relevant to showing whether or not Mr Khan is dishonest and lied in spite of what he knew.  You will have to deal with what he did.  That on the 14th Mr Khan should have known that what he said was not true because he …...  That you need to deal with.  You need to say, it is not correct Mr Khan did not know he did not open his emails, he was not here.  Do you see what I am saying?  You need respond to specific allegations in order to deny this charge.

Mr Pithouse

It is not one of the allegations that Mr Khan lied about it, it is to show that he held those views in good faith.  It is not necessarily to show that there were rational grounds for holding those views?

Chair

Yes, to some extent

Mr Pithouse

So doesn’t this then become relevant?

Chair

Okay, I am going to ask the university to make a comment and I think Professor Chetty,  I am going to let you speak because I think you have had the opportunity to speak previously and at this point you need to answer questions, and if you answer and you make a statement that is fine, but I don’t, sort of, want you to ..

Prof Chetty

It is only to impart information Chair

Chair

Then you have to impart it through Prof Eitelberg.  Do you want to have a minute with him.  I am going to give both of you a minute, because I am trying to keep the hearing focussed.  Do you want three minutes, no more.  You can then come back and formulate your questioning.  I mean I don’t want to restrict you but I also don’t want to 

Mr Pithouse

I appreciate it, thanks.

BREAK

Chair

I am going to ask Mr Pithouse to help us and just be more focussed and relevant, just focus on the charges

Mr Pithouse

Thank you I appreciate that.  Okay am I able to ask questions about this?

Prof Eitelberg

Madam Chair may I 

Chair

When we left I wanted Professor Eitelberg to make a response and then I will go to you.

Prof Eitelberg

The first thing is that I advised my witness Professor Chetty against making the statement that he intended, or to refrain from making statements because this would have a direct bearing on our proceedings here.  Some of these allegations are in relation to subjudice matters that Professor Chetty is involved with and I very strongly feel that we don’t stray from the charges too far.  Secondly, may I finish my statement, is that this count and the other count as well are ultimately related to the employees duty, contractual duty to respect the employers interest and good name and reputation.  It is a contractual matter it is not a delicit or criminal matter here.  I have the impression, the university has the impression that these arguments here would perhaps be okay in a mitigatory stage, but we are not there yet.  Can we restrict our attention to this.  Things like the atmosphere and so on, one wrong doesn’t make another wrong right.

Chair

Okay – Mr Pithouse

Mr Pithouse

I must argue that I agree two wrongs don’t make one wrong right, but I do intend to make an argument very strongly that Fazel didn’t tell anybody lies.  That he made a statement that he believed in good faith to be true and he had reasonable grounds for holding those views.

Chair

That is why I say you must make that in your submissions in your closing statement, but clearly you are entitled to put it to Professor Chetty if you want, but you are not entitled to go and examine him on his own personal stuff.  

Mr Pithouse

Sure I will ask him a question.   Professor Chetty are you aware of this journal the “Sociological …..”  

Prof Chetty

Yes

Mr Pithouse

Would you agree that it is the premier journal on the continent in Sociology?

Prof Chetty

No

Mr Pithouse

What other journal do you consider has a higher standing then this?

Prof Eitelberg

Relevance Madam Chair?

Chair

How is that relevant?

Mr Pithouse

Would you agree that it is the premier journal of the South African Sociological Association?

Prof Chetty

No it is not

Mr Pithouse

It says here that – okay, it incorporates the South African Sociological Review, which is

Prof Eitelberg

Madam Chair that is not relevant, Professor Chetty knows that it is 

Chair

Let him proceed

Mr Pithouse

You are aware that it is also a journal  very faint cannot hear   Are you aware of the issue 2006 there is an article by Raj Patel, a sociologist now associated with Berkeley, California that deals with matters pertaining to yourself?

Prof Chetty

Yes

Mr Pithouse

Are you aware that it makes statements that strongly call your behaviour into question?

Prof Chetty

Yes there are attested allegations and defamatory statements which I have taken up.

Chair

But how relevant is it, besides the fact that I am not going to allow you further questioning on that, how relevant is it to this.  How relevant is an article like that to this?  

Mr Pithouse

It is highly relevant in the sociological community continent wide.  It is publishing things like this, bringing like your own, whether they are accurate or inaccurate, I am not making statements on that, they are publishing these things and a sociologist reading a journal like this is going to have grounds to have doubts about Professor Chetty’s credibility as a …

End of tape

Mr Pithouse

We want to argue and we will argue that at the time that he made those statements, he did not think he was lying, that why would he tell an untruth, that he believed them to be the true at the time and that he had good grounds and one of the grounds, just one of them, was that there was serious questions around Dasrath Chetty’s character.  

Chair

Okay now, what I want to say to you is that in the allegation that has been made, you need to remember that you can’t go further with Professor Chetty unless you ask him.  He says at the time, at least on the 19th, the article that appeared on the 19th your client knew that what he was saying is not correct.  I think that is the issue that you need to cross-examine him on and to establish whether what he says is factual, because I think that is material as to whether your client acted responsibly.  Do you agree with that.  

Mr Pithouse

Certainly and we want to argue that.  

Chair

Okay, I am not trying to assist you, I am not your lawyer, but I am saying rather then dealing with extraneous matter, deal with that.

Mr Pithouse

Yes, okay.  We will now need to go through the notes.  Okay.  In the 

Chair

While you are looking, can I just ask, does the University have a policy on people dealing with the press?  Is there a prohibition on individual statements to the press?  You don’t need to answer me that but it is something that I will ask towards the end.  Is there a policy that says you may not speak to the press?

Prof Chetty

There is no such policy.  The official spokespersons of the university are Professor Makgoba and me, so if a university position is required on any matter, it is either Professor Makgoba or I who will speak to the press in relation to that.  

Chair

But in the code the disciplinary code, how would employees know that they are not able to speak to the press if they are aggrieved?.  How would they know that something they said they would be disciplined for?

Prof Chetty

I think I need to check with Mr Mafereka of Human Resources.  There is a disciplinary code that spells out what employees may or may not do.  

Chair

Because we have not been able to locate that code.

Prof Eitelberg

Conditions of Service.  We have only excerpts here from the conditions of service leading up to the disciplinary investigations and in particular in respect of dismissals.  There is a whole table of things that

Chair

No, no I see that but speaking to the press is not one of them.

Prof Eitelberg

As far as I know and Professor is much clearer in the hierarchy of the university so I believe what he says, not because he is superior but because he is closer to the … of the university, but as far know there is no such prohibition of staff speaking to the newspapers.  Researchers do it all the time, Deans do it, Heads of Schools do it, regularly.  There is no such thing, prohibition.  But there is a prohibition against saying untruths.

Prof Chetty

I think unless matters have been defined and generally accepted as confidential and for discussion within committee, individuals within the university community are at liberty to speak to the press and especially when it comes to the kind of research they are doing and so on, it is something that we encourage because we would like the community to know what our academic researching community and their endeavours are in the institution.

Chair

I think I am asking a different question.  My question is if an employee is aggrieved about anything, lets leave this matter, if I wanted I wanted a bursary and I didn’t get a bursary, can I go to the newspaper and say – I wasn’t given a bursary because I am short and fat or black or white- can I go there, let us assume it is true, can I go to the newspapers and say that?  Would I be contravening a code of conduct, and where is that code of conduct?  Because you see if you charge people with contravening a code of conduct they should have known that there is a policy prohibiting that.

Mr Chetty

There is only a general guideline that if one brings the university into disrepute it may well be through lying to the media or any other sort of behaviour that brings us into disrepute by its action.

Chair

Where is that, in the code of conduct, where is it?

Prof Eitelberg

May I speak? on page C4, which is for disciplinary codes.  Dishonesty in any context, either in speaking to the newspapers or 

Chair 

Which page?

Prof Eitelberg

And disclosure of confidential information.

Chair

That I understand, but okay.

Prof Eitelberg

And nowhere here is any mention of simply speaking to the newspapers.

Chair

So if it doesn’t involve dishonesty anyone can speak to the media about what happens in the university?

Prof Eitelberg

Not just dishonesty but also disclosure of confidential information.

Chair

No, no, I understand that.  I am trying to establish a principle.  In fact if there is no clear cut disciplinary code which says you may not speak to the media, there are only two people who speak, in fact anyone can speak to the media provided they are not dishonest?

Prof Chetty

And provided they do not purport to speak on behalf of the university.

Chair

I understand, but also the issue of bringing the university into disrepute.  Where is that, which code of conduct is that in?.  

Prof Chetty

It is in the Conditions of Service, as I understood it.

Prof Eitelberg

It is the one about dishonesty.  Malicious or intentional damage to the university property.  No sorry not that one.

Chair

And I am asking the question because you are here now and the question is 

Prof Eitelberg

The university is also governed by law and by common law.

Chair

I will ask this question before you go because you can proceed.

Mr Pithouse

It is a very important question, is it not the case that there are no clear codes here of Fazel’s alleged misconduct in this case?

Chair

No but the allegation by the university here is that he did so dishonestly

Mr Pithouse

Dishonesty is denied in this case

Chair

And this is what I am trying to get clarity on is the dishonesty, not I think speaking through the media.  

Prof Eitelberg

Correct.  

Chair

The two elements that I can see here in the first thing and I think that is maybe important for you to know now so that you can question Professor Chetty on that.  The first is that what was published in the article in the newspaper in the journal was published in good faith and accurately portrayed the correct actual situation.  Well just leave that, but what he is accused of mainly is – he acted dishonestly by making false statements for publication.

Prof Eitelberg

Madam Chair may I interpret.  I think I understood where the difficulty comes.  I have so far led evidence in respect of the allegations made by Mr Khan that these allegations were wrong, whether he was guilty for the wrongness or not and for that purpose I needed Professor Chetty as a witness.  I will call other witnesses to prove that Mr Khan either knew or … that the statements he made to the newspapers were wrong.  

Chair

Yes, that is fine.  I know Professor Chetty was not aware and he has already indicated that, I am more trying to break it down, the elements of the allegation.  Is that the dishonesty lies in making false statements for publication in the press.  Am I correct with that, would you agree with that?  That Mr Khan acted dishonestly by making false statements for publication, that is the one element.

Prof Eitelberg

Yes

Chair

And the second element is that in doing so, which is related to that, he brought the university into disrepute.  

Prof Eitelberg

Yes and he either did it intentionally or with gross negligence

Chair

That is the alternative one.

Prof Eitelberg

Yes.

Chair

Okay, and you therefore Mr Pithouse, this is what you need to do.  It was either intentional or grossly negligent.  

Mr Pithouse

Those are the charges, we will try to say that is not the case.  

Chair

Yes, so I am saying, that element you need to focus on that to the extent that you can, that Professor Chetty has contributed to substantiating that and you have to challenge that.

Mr Pithouse

Okay.  Can I start with the statements made by Mr Chetty in his examination around the Mercury article which is number 10.  According to notes there were three things that were singled out.  The first one is the second paragraph, the second to last line, where Fazel is quoted verbatim, in quotes, but the statement where he says – he believes he is being targeted.  So Mr Chetty has alleged that he is lying.  If someone says they believe, is that the same as saying that something was certainly a matter of fact.  Is there a difference between saying – I believe x to be the case and stating that x certainly is the case?

Mr Chetty

Well he believed it to be true

Mr Pithouse

So he is merely stating his belief here you would agree?

Mr Chetty

He believed it to be a fact

Mr Pithouse

But he stated his belief and according to this article the way it is written, it is quite clear that that is his belief and not a statement of fact.  Do you agree?

Prof Chetty

Cannot hear the response

Mr Pithouse

The fourth paragraph the bottom paragraph on column one, according to the article, here is the second instance that was cited in the cross-examination, it says “ Khan is convinced that the management does not want him to be promoted or published”  Again I would like to ask you, does that paragraph mean that he believes that he is not going to be published in the UKZNdaba or is he saying that there is an objective out there that he believes.

Prof Chetty

Chair, I am not sure what the difference is, there is a huge difference there.  Please explain it?

Mr Pithouse

Well, I mean if someone says that they hold a belief, then if one wants to assess their honesty, one must assess whether they really hold that belief.  Whereas if someone says that it is a fact then you would have to assess whether that is really or is not a fact.   

Mr Chetty

If a belief is based on unfounded assumptions

Mr Pithouse

That is a questionable belief that is not a … and then we have to determine the question whether one is reasonable to hold that belief.  In the charges here, one of them is he lied and the other is gross negligence.  I am trying to start out by showing he didn’t lie then we will deal with the fact that he wasn’t negligent.  

Prof Chetty

Is it reasonable to hold a belief when the assumptions are unfounded?

Mr Pithouse

No it is not but I am asking whether or not this article says he holds a belief or whether he made the statement as an objective fact.

Prof Chetty

A sociologist said, what man perceived to be true is real in its consequences and I think that is what covers this.  

Mr Pithouse

But you are not answering the question.  Is Khan here quoted as saying he believes something to be true or is he stating that it was an objective fact?

Prof Chetty

It was his objective understanding 

Mr Pithouse

Okay so it is belief, we agree, okay let’s move on.  The third one here, the second column the third paragraph is “However Khan is convinced that “this is the thinking at the top”.  Again that adjective, convinced.  Is that implying that he believes it or that he is stating it as an objective fact?

Prof Chetty

It could be either

Mr Pithouse

It could be either, but certainly it could be read as belief.  So all three of the statements attributed to Khan, he is described as subject to belief, okay?  

Prof Chetty

And I believe he stated them as facts and it is written in a very general way.

Mr Pithouse

You believe that, yes, but is it the correct thing to say we believe it, but I mean you have no objective proof of that?

Prof Chetty

I have because it is consistent, the things that he is saying.

Mr Pithouse

Do you have any idea on how he ….?

Prof Chetty

No, but it is my belief.

Mr Pithouse

It is your belief?

Prof Chetty

Yes

Mr Pithouse

But you might be wrong?

Prof Chetty

I don’t think so.  

Mr Pithouse

You don’t think so, but it may be wrong.  You admit that it is possible that it may be wrong.  Okay, that is very interesting.  I would like to be noted seriously.  We will come back to that.

Now I would like to raise something that  ….. which is on the second last paragraph of the fourth column of page 10.  “The UKZNdaba editorial collective finds it abhorrent that their trust has been misused in this way ostensibly providing a basis for opportunists to bring the university into disrepute through the media”   Now is that framed as a statement of fact or is it framed as a framed as statement of belief?  That this provides a basis for opportunists to bring the university into disrepute?

Prof Chetty

It is an understanding?

Mr Pithouse

Is it a statement of fact or is it a belief.  The distinction between these two things may be critical for Mr Khan’s defence and his future.  We have to very

Prof Chetty

It is a statement of fact

Mr Pithouse

It is a statement of fact.  Now you here are not making, I will submit to you, something that is in fact, a statement of fact because you are saying that there was opportunism whatever … that there was opportunism  and that it wasn’t that Mr Khan … that when asked by the newspaper, he didn’t just answer the question.

Prof Eitelberg

Madam Chair I will lead that evidence later.

Chair

Okay, through another witness, okay.  But Professor Chetty made allusion to it, because if he did he can be cross-examined on it.

Prof Eitelberg

I understand.  

Mr Pithouse

What evidence do you have to show that in fact to show an opportunist deliberately used this to being the university into disrepute?

Prof Chetty

I think it is a statement of fact that our trust was misused.  It is factual because we had no knowledge of the airbrushing.  It is factual because the information provided to us was from Sally Giles and we used it in good faith.  So it is a statement of fact.  What we received we used.  Our trust was betrayed in that.   

Mr Pithouse

Professor Chetty if we accept, for the sake of this particular discussion, that the UKZNdaba received that information in good faith.  If we accept that for the sake of this discussion, that no way shows that opportunists used it to bring the university into disrepute because that phrasing indicates a deliberate project to bring the university into disrepute.  

Prof Chetty

What I said was such behaviour provides an opportunity for people to being the university into disrepute.  That is all I said.

Mr Pithouse

That is not what you cited here, because the word ‘opportunists’ is different to ‘opportunity’ have you been misquoted here?

Prof Chetty

No I haven’t been misquoted, I mean exactly what I said there, that the misuse of our trustworthiness has provided a basis for opportunists to go to the media and that is factual.  It is factual because what we saw in the media were reports that projected the university and UKZNdaba as being dishonest, when it wasn’t.  

Mr Pithouse

But who are these opportunists?  You are making a statement of fact, can you elaborate on this. 

Prof Chetty

It is people who have grievances and gripes against the university and against individual members of the executive, who have a bone to pick, who are looking for a reason to attack the management, a whole range of things

Mr Pithouse

Is it not possible, is it not possible that whoever went to the media had seen the original article, because you must remember that there was an article written quite sometime ago about his whole … with … published on the websites within the university on the scientific website, is it not possible that someone saw the original article, saw that Fazel was very much involved?

Prof Eitelberg

Madam Chair, I am not aware of any of that publication, we have not submitted a document, neither have they.

Mr Pithouse

We can

Chair

Okay, but what is the relevance of your argument?

Mr Pithouse

It is very relevant actually because if it is possible that someone had seen the original article, later saw the article that came out in the UKZNdaba and in good faith assumed that something had gone wrong and assumed that perhaps UKZNdaba were to blame.  That wouldn’t be opportunist, that would be justifying a belief, it may not be correct but still …  What I am trying to show is that in this Mercury article Fazel Khan is three times quoted as giving his belief.  The only person here who is making a statement of fact is Mr Chetty and that he had no evidence for it.  The only person who is being negligent and reckless in this article is Mr Chetty.  The only person who can really say that they are aggrieved is Fazel Khan.  First of all he is taken out of the newspaper, the UKZNdaba article, he is denied his contribution, his contribution to the work that he has done is taken away from him and now, by implication he is accused of being an opportunist when there is no evidence here.  So I would say that the person who is at fault is Mr Chetty and I would like to ask him to respond to that

Prof Eitelberg

Madam Chair

Chair

Let him continue.

Prof Chetty

I have never heard such nonsense in all my life.  This article was published on the 19 September, the story broke on the 13 September, we have a meeting in which there is an admission that the university or its UKZNdaba have nothing to do with the airbrushing.  We circulate that information both to Fazel Khan and to Patrick Bond who put it on to a website.  Patrick Bond immediately takes it off the website and apologises to me telephonically.  Mr Khan is aware that the factual situation has now been clarified and it is with the knowledge of a whole range of people.  That was on the 13 or 14, the article appears on the 15, the article appears then on the 18 and this article appears on the 19 in which it is now being claimed that he had no knowledge of what the facts are.  The facts in the case, Madam Chair are very clear for me.  Fazel Khan knew that he had been airbrushed by Sally Giles, whether he was complicit in that or not is questionable, but despite knowing that he went to the newspaper to say, he is convinced that this is thinking at the top.  He went to the newspaper to say that he is not being promoted or published in the UKZNdaba and he went to the paper to say that the university pressured Giles to do this and I would submit that that is dishonest.

Mr Pithouse

Well firstly he didn’t say those things, he said he believed and we have already agreed that, we have already established that.  So you can’t go and say that you agreeing that he was giving his, explaining what his beliefs were and now changing it and saying he is being dishonest.  You can’t be changing your testimony now.  But do you have any evidence of the date when Fazel Khan was interviewed by the Mercury? Because your claims that your statement here is justified, that its a fact all hinge on the day when the article came out.  But as you should know that these … media, as am I, very very often articles are prepared and then later they are published.  They are published within a space, it depends on how many adverts they get in the newspaper, it is published or not published when the issue has relevance, do you have any evidence as to when Fazel was interviewed by the Mercury.  Do you have the journalists notes?

Prof Chetty

The facts were made available to Mr Khan on the 14 September.  Was he interviewed by the Mercury before the 14 September?

Mr Pithouse

I am asking you that, do you know when he was interviewed?

Prof Chetty

I can only state when these facts were made available to Mr Khan, that was on the 14 September.  It was made available to Mr Khan on the 14 September.  The article appeared on the 19 September.

Mr Pithouse

You know very well that sometimes, I mean, the media isn’t always a super efficient machine and both of us are work in the media

Prof Eitelberg

Making a

Mr Pithouse

No, no this is very important because he is assuming that Fazel made these comments at the same time that they came out in the newspaper.

Chair

Okay, do you think, what is the relevance, you are claiming that that is not correct and you will probably state a denial or later you are going to give evidence …

Mr Pithouse

Yes we will lead evidence to that later.  We intend to do that later.  

Chair

Okay, proceed. 

Mr Pithouse

Okay, so if you have no evidence of when the interview was given, is it not the case that the only person in this article who is making a statement that is presented by this belief.  You say that you believe this, but you are presenting that as a statement and it was therefore ….

Prof Chetty

I have answered that Chair

Chair

You have repeated that

Mr Pithouse 

He denies that I was asking him

Chair

No, he did, he did respond.  Lets not

Prof Chetty

I have evidence that the facts were made clear to Mr Khan on the 14 September.  This was even before the first article appeared in the Mail & Guardian on the 15 September.  Now is it not reasonable to ask whether Amelia Naidoo contacted Mr Khan on the 14 September before he had knowledge of the facts as attested to by all the people who attended that meeting.

Chair

Okay

Prof Chetty

The request for information from Amelia Naidoo came to me on the 18th.

Chair

That is from the Mercury?

Prof Chetty

That is right, and it was published on the 19th.  

Chair

Okay.

Mr Pithouse

Okay, so we are, or I am satisfied with that.  Mr Chetty has agreed that Fazel was only stating his belief when he was making those statements, but he is certainly here quoted as ascribing his beliefs, we will later obviously, not when we cross-examine Mr Chetty,  show that he had good grounds for his beliefs.      

Chair

Okay

Mr Pithouse

Can we go to 3.  Now we are all agreed that Fazel did speak to MacFarlane, and you are saying that Fazel actually went to MacFarlane, but the question here that I would like to ask Mr Chetty about is this question about the travel costs, because – Page No 3, Point no 3.  Is it correct that you authorised the travel costs for Sally Giles and Tintin Pillay?

Prof Chetty

I authorised part of the costs, … the manager recommended. 

Mr Pithouse

Is it correct that you didn’t, I know you said that you were not asked, but that you didn’t authorise any costs for Fazel?

Prof Chetty

Only because I wasn’t asked.  I had no knowledge of his participation.

Mr Pithouse

Okay, You say, and I want to ask you once more, because Fazel will swear on oath that you were asked and that you were asked by Tintin.  That Tintin was the person who …., so are you under oath are denying that Tintin approached you.

Prof Chetty

Absolutely.  Why wasn’t it contained in the letter of request for Sally Giles and Tintin Pillay?

Mr Pithouse

Okay, all I know is that you deny it, we will give evidence that Fazel was too soft to hear what he is saying.  
Can we go to 4.1.  Okay there is a couple of things here.  Firstly it is noted that Fazel was absent from the meeting and Professor Chetty did speak about that as well.  Do you know why Fazel was absent from that meeting?

Prof Chetty

No.  I was informed by Indu Moodley that he wasn’t going to attend.  

Mr Pithouse

There was agreement to attend, but Fazel will testify that he was phoned at 2 o’clock for a 3 o’clock meeting and that he had been up all night after a few people that he worked very closely to and people he worked very closely on the film were …. not to 

Prof Eitelberg

Madam Chair, Mr Khan has not been accused for not having appeared there.  We never held it against him.  

Mr Pithouse

Yes, but 

Chair

But he is probably trying to make a point, I will allow him

Mr Pithouse

I am, but I would like to explain, the point is that Mr Chetty agreed at the very beginning of my cross-examination of him there it would have been preferable to resolve this mutually in some kind of reconciliation that would have worked for everybody and I want to show, and I am going to show that Fazel persistently tried to achieve that and that the university persistently failed to make that possible.  And the fact that Fazel didn’t attend this meeting, it is important to establish that there were very good reasons why.  So all I need to know from Mr Chetty, is he doesn’t know why Fazel didn’t attend the meeting.

Chair

But in a sense I think, as Professor Eitelberg says, the …. issue that he was absent, it hasn’t counted against him.

Mr Pithouse

Okay, ….here it says that Sally Giles says that she wanted to write, make a story about the service staff and that was why Fazel was excised from the text and the article.  Do you find that convincing that she would just have taken Fazel out because she wanted to focus attention on the service staff?

Prof Chetty

I am not sure what her motivation was.

Mr Pithouse

You are not sure what her motivation was?  Okay we are glad that that is on record.  If she is the one 

Prof Chetty

That is just what she said

Mr Pithouse

Sure.  If she is the one who admitted that she did this, and you said at the beginning that you find this appalling behaviour, as of course does Mr Khan … why is it that she is not the one who is accused of bringing the university into disrepute rather then the person who is …?

Prof Chetty

She has also brought the university into disrepute and I think appropriate action needs to be taken and that is not my prerogative.

Mr Pithouse

Sure, but do you think, given that she is the one that did this by her own admission, given that you and I and probably all of us here agree, that that was a terrible thing to do to Fazel and he had every right to be aggrieved

Prof Eitelberg

Madam Chair Sally Giles has not been charged nor found guilty yet

Mr Pithouse

What I am saying, is by her own admission.

Chair

What is the relevance?

Mr Pithouse

The question is, I want to ask Mr Chetty, does the fact that the focus was immediately on Mr Khan and not on Ms Giles, not give Mr Khan good grounds to believe that he is or was being targeted.  When he was not the perpetrator of the original

Chair

But he was post.  It was post his statement to the press.  Your argument would have been valid, or your question would have been valid if it happened before.

Mr Pithouse

But this is on the 13th, didn’t we just say that the Mercury and so on came out after this.

Chair

No, but this discussion was prompted by the question from the

Mr Pithouse

Yes but what I am saying is for Fazel to sustain the idea that he was being targeted, this may be important, the fact that he was being focussed on initially and not Sally

Chair

You can answer that

Prof Chetty

Madam Chair he was not being focussed on initially.  He was not being targeted.  The meeting that I called on the 13 was in good faith to resolve the issue.  That is why I called the meeting.  I think that the camel’s back broke on the 15 when we read that this was dirty revenge.  I think that is where, it was too late to resolve it because the university had already been brought into disrepute in the newspapers despite the facts being circulated.  Now had Fazel Khan initially come to me to discuss this matter, that would have been the stage at which, an amicable resolution would have been possible.

Chair

But he was not at the meeting on the 13.  

Prof Chetty

That is right, but he had known of the airbrushing which we had known prior and chose not to come to us to discuss it and resolve it amicably.  He chose to go to David MacFarlane to say this is dirty revenge.

Chair

No, I think what I am asking is, what Mr Pithouse is saying, what he is saying is when you had this meeting Mr Khan wasn’t there so your attempt at resolving the matter, you can’t say, or you can, but I am saying that subsequent to the 13 he was away on the 13, this report came out on the 14 or the 15.  Do you have evidence that by then he knew of the attempt to settle?

Prof Chetty

Yes.

Mr Pithouse

Is it not possible that he would have read this as an attack on him and been shocked as the person who was the original victim, he now again is being blamed and that could have led him to continue to believe that he was being targeted.  I am not asking if that is justifiable or whatever, is it not possible that it was rational for him to think that way.

Prof Chetty

Are we referring to the Minutes of the 13?

Mr Pithouse

Right

Prof Chetty

There is no indication in those minutes that Mr Khan has been targeted in any way.

Mr Pithouse

It says here – the meeting was convened to discuss allegations made by Fazel Khan.  It doesn’t say the meeting was convened to discuss the excision of Fazel Khan, it doesn’t say the meeting

Prof Chetty

Because at that stage that was my knowledge of the situation.  I didn’t know that Sally Giles had done the airbrushing.  All I knew was that Fazel Khan had spoken to the Mail & Guardian.  So I wanted to discuss the allegations that he made to the Mail & Guardian that David MacFarlane wanted me to respond to, and I had no information at my disposal at the time. 

Mr Pithouse

Okay, so after that you realised that Sally said she had airbrushed

Prof Chetty

That is right.

Chair

Mr Pithouse, you have tried to establish from Professor Chetty what the state of mind of Mr Khan was and I have left you twice to do that because I understand that you are not legally trained, but you cannot ask him to interpret what his state of mind was.   That is an argument, you keep that for argument on the basis of what you have established and you argue that.

Mr Pithouse

Is it possible, and you can correct me if I am wrong, that if he is saying that Fazel lied by …. in view of certain facts, is it not the case that Fazel would have had rational reasons to believe

Chair

Put it to him, you can ask him what the basis was for his belief that Fazel lied and I think he has explained twice and that related to the fact that, in fact, he had already explained to Mr Khan that they, the management didn’t do anything, the evidence, it went to him on the 14th and there was a subsequent article and he has also tried to deal with this.  What I am saying is that you cannot persist with that line of argument.

Mr Pithouse

Sure, sure I understand.  

Chair

What you can do is in your submissions at the end, you put that, you say that it is likely that he could have had that on the basis of x y.

Mr Pithouse

Sure, we will do that.  Just one more point about the minutes.  There is a point here where it is made clear by Professor Chetty that there was no instruction to anyone on the newsletter and that UKZNdaba already has plans to feature other critical and controversial voices and he mentions in particular, Kesh Govinder and Robert Morrell.  Why is it that at this point now suddenly the newsletter is running articles of people who are critical of management like Govinder and Morrell?

Prof Eitelberg

Relevance?

Chair

No let him ask it

Mr Pithouse

What has been said is that Fazel has been accused of saying that  and it has already been established that he has been accused of lying, or if that is not the case that he is reckless is that the UKZNdaba is a propaganda news for management, so I think we need to show that that is how is has been and that perhaps his criticism about that source has opened up and changing.  So why at this late stage has this move been taken, has it to do with the process of the strike, the fact that staff have said that they felt this, why is it?

Prof Chetty

I felt that the newsletter should reflect, I think the university community’s views and not just the union interests, Robert Morrell is not a union leader, but also student leaders and a whole range of people whose views haven’t been reflected there adequately enough.  So it was a genuine commitment on our part to make the newsletter something the entire university community could identify with.  And just by way of background, for the third time in succession the UKZNdaba won an excellence award at the annual … communication and development practitioners congress last week.  So it is a respected newspaper in the business.

Mr Pithouse

Professor Chetty what is the function of marketing?  What is marketing, what is its function?

Prof Chetty

What has that got to do with this?

Mr Pithouse

Well you are saying it is respected because it is won an award from the marketing association, Fazel is saying that the newspaper’s credibility is put into question by academics.  I would like to go on to suggest that academics and marketing have a completely different set of criteria of evaluating a publication.  An academic journal does something fundamentally different to advertising.

Prof Eitelberg

Madam Chair, what does that have to do with the charge?

Mr Pithouse

One of the charges is that Fazel  stated that people had no confidence in the newsletter.

Prof Chetty

The newsletter is not an academic journal, it is written in a manner that a first year student, a cleaner, a union leader and a senior professor will read it and get a good idea of what is happening in the university.  It is simply meant to inform of developments within the university and to keep all constituencies informed of what is happening.  It is not an academic journal.  

Mr Pithouse

Mr Chetty are you aware that during the strike numerous people made comments along very similar lines to the one that Mr Khan made about management’s….

Prof Chetty

No, there has been no evidence of that and it has never been brought to my attention.

Mr Pithouse

Okay.  Are you that there were governance task team set up to look into the university management’s attitude, and in fact, it is a matter of record that the four unions have all raised the questions about the autocratic style of management … are you aware of that?

Prof Chetty

No.  There may have been allegations by one or two individuals, but certainly there were not submissions by the general university community.

Mr Pithouse

If we bring that document to this hearing, would you concede that that shows that, in fact, there were a number of people that

Prof Eitelberg

Madam Chair the University would like to see the document before we proceed with that line of questioning.

Chair

Okay.  If you are going to mention the document you have to have it there and show Professor Chetty.

Mr Pithouse

Please just give me a minute because I have to see if Mr Khan has the document.  

Mr Pithouse

We have here a document that refers to the Report of Task Team for Management & Related Issues and it list the issue that we discussed.  It doesn’t give the details of what were discussed  there, but what I am told 

Prof Eitelberg

Madam Chair, I request your  help in determining whether this is admissible now.  This document is submitted for Count number 2, it is a confidential document and I think requires explanation, its nature.  It is a Council document, not seen by the Council yet, not approved by the Council yet.

Chair

Okay.  Mr Pithouse because Professor Chetty is going to come back when we deal with Count 2, I am just trying to listen to the university that we could probably deal with aspects of this, although it won’t necessarily deal with the Count 1.  I think you are trying to make reference in relation to Count 1 but what is the relevance of your question?

Mr Pithouse

Well just that one of things that Fazel has said, that has been said he is either a liar or is reckless is that the staff has no confidence in the newsletter and this document points to the … reasons that both Professor Chetty and Mr Khan were at … where that point was discussed, so we are here to argue that that is neither a lie nor reckless but a statement of fact.  

Chair

Can you respond to that Prof Chetty?

Prof Chetty

Chair, there is nothing to that effect on page 23.2, I have gone through the entire page now.

Mr Pithouse

We are not saying that it is on this page, we are saying that when that was discussed that you were present at that time.

Chair

But you can’t refer to something which is not before us.  You will have to bring the minutes of that meeting, and you have to give it to your colleagues and you will have to argue about it.

Mr Pithouse

You see, before we began with Professor Chetty’s testimony, Fazel made a request for further particulars which we agreed to delay and one of the things that he is asking for is in fact his presentation.  So Fazel has a document requesting, obviously … but he had got this document.

Chair

Okay, but then we can’t refer to it right now.  I suggest you park it for later and we will strike that from the roll because it is not here and it is not before us, so it should really be struck from the record.

Mr Pithouse

Okay we will bring it up later.  In your response to MacFarlane you 

Chair

Sorry is that on 3, when you use a document you must refer to the – maybe for the record purpose.   Appendix 5.  Response to David MacFarlane.

Mr Pithouse

I just want to go to the second point “the alleged involvement of university employees in any wrongdoing relating to this matter will be the subject of an internal inquiry and appropriate disciplinary action will be taken …”   In your view, why is it Fazel who is being disciplined and not Sally as she is the one who did the incision?

Prof Chetty

This is not my decision

Chair

I am sorry, I didn’t hear your question

Mr Pithouse

I am just asking Professor Chetty, given that his testimony that his newsletter in good faith published this

Change of tape

Discussion is taking place everyone is talking, cannot hear what is being said.

Mr Pithouse

Clarification of UKZNdaba Article, that is page 8, there is a statement from Professor Dasrath Chetty and while we were discussing this and I made my own note here which I hope is accurate, you said there is no blame for Public Affairs & Communications for this.  Surely as head of UKZNdaba, if you publish something, even in good faith, you must bear responsibility for that?

Chair

You need to refer to a page

Mr Pithouse

No, while we were talking about this, when he was cross-examined about it, I wrote down what he had said.  He said that there is no blame.  I want to know from you, if you do something in good faith that is wrong, does that mean you are blameless?

Prof Eitelberg

But is Professor Chetty or Public Affairs being accused of anything here?

Prof Chetty

I would like to go to page 3 of the minutes of the meeting of the 13 September

Chair

What is the number of the page?

Prof Eitelberg

Document number 4.

Prof Chetty

Number 4, page 3 of those  minutes and I think the last paragraph actually contains my view on this and with your permission I will read it to you.  “Professor Chetty requested Deanne to draft guidelines regarding airbrushing and other ethical issues to prevent this from happening again.    He added that the journalists should investigate, confirm and corroborate stories given to them and that “picture supplied” should be printed next to the photograph when it was not taken by the UKZNdaba staff.  He stated that the university had been brought into disrepute and that he was going to seek legal advice on how to proceed” and I think that that was my attempt to address this matter in a manner that would prevent it from happening again.  

Mr Pithouse

Now if we said to you that you had overall responsibility, you were the person who was lying when you published this, that you were lying about Fazel bring there and so on,  what is your response if we told you, you were lying …..

Prof Chetty

I don’t understand the question

Mr Pithouse

Okay, I will make it clear, I will make it more simple – if we said to you that UKZNdaba lied in a deliberate and malicious act about Fazel Khan’s role in the in the film.  Would your answer be no, it didn’t lie because we acted in good faith?  It did not lie because they believed what they read to be true?

Prof Chetty

No, because they were given this information that they used

Mr Pithouse

But they believed it to be true, but they believed what they published was the truth?

Professor Chetty

That is right

Mr Pithouse

But they were wrong, but they published the information.

Prof Chetty

Well the photograph had been doctored and we had no knowledge of it being doctored

Mr Pithouse

…………. Cannot hear …… so they published it even though it was incorrect believing it to be true?

Prof Chetty

That is right

Mr Pithouse

Therefore is there not a difference if you, I mean if Fazel said something and you published it …….if you say something to a newspaper and they believe you and publish it, wouldn’t it be equivalent if Fazel … published in the newspaper, even though it was not correct, he believed it to be true …

Chair

You have demonstrated that

Prof Chetty

I believed that to be the facts, Fazel … to that

Mr Pithouse

Well I mean we will show you that later, but I want to show you that that in fact there was possibly a clear equivalent of what happened here.  Okay.  There is something that I think is very very important in the transcript of the meeting in the office of Dasrath Chetty which I think

Chair

Page please

Prof Eitelberg

The transcript is page 12.  

Mr Pithouse

First of all I just  sorry, the first paragraph said that there has been an adversarial relationship between management and the unions that everyone knows about.  When  I first asked you about this, when I was first trying to establish that there was in fact good grounds for Fazel to suspect the worst, you played that down severely, but here you are saying there was an adversarial relationship and that everyone knows about, do you stand by this comment, the public knowledge that there was an adversarial relationship between the unions and management?

Prof Eitelberg

Madam Chair that takes 

Chair

I am still trying to find the page

Prof Eitelberg

Page 12.1, first paragraph, third or fourth line.

Chair

Okay.

Mr Pithouse

So you yourself have stated and you stand by this statement that everybody knows about the adversarial relationship between management and unions?

Prof Chetty

Yes there was a strike and that is an example of an adversarial relationship, it was reported in the newspapers and so those who read the newspapers had some idea that there was an adversarial relationship.

Mr Pithouse

If there was an adversarial relationship, and earlier on you played that down dramatically so your testimony has now shifted considerably.  If this 

Prof Eitelberg

Madam Chair, he is making these allegations 

Chair

No, let him proceed

Mr Pithouse

There was an adversarial relationship, would it not be rational, I am not saying correct, but rational for Fazel who has suffered this grievance to assume that that was due to that adversarial relationship? I am not saying correct,  I am just saying that is, on the basis of your own testimony, some grounds for assuming the worst?

Prof Chetty

No Chair I can’t answer that because I know from what Sally Giles told us that he was aware of the photograph having been airbrushed well before he spoke to the media.  Now I am being asked questions on the totality of belief and so on, it is just within me to speak in that way, I must tell the truth.

Mr Pithouse

Fazel would agree, he has been not hiding the fact that he saw the photograph on Sally’s computer, that it had been airbrushed, but he will certainly strenuously make the point that he didn’t know that it was going to go into the UKZNdaba  and he didn’t give his consent for that

Prof Eitelberg

Sorry, chair can we agree on common cause here, that may simplify, that the statement will hold Fazel Khan agrees that he saw the … photograph on Sally Giles’ computer what did you say

Chair

The airbrush

Mr Pithouse 

He didn’t know where it was going

Prof Eitelberg

Yes, but when? it was before it was published in the UKZNdaba

Mr Pithouse

Yes.

Prof Eitelberg

Is that common cause?

Mr Pithouse

Yes

Prof Eitelberg

We have no disagreement?

Mr Pithouse

Yes.

Prof Eitelberg

Thank you.

Mr Pithouse

Now Fazel when … assumed when it went in that that had happened because of the pressure from the top and because of the adversarial relationship.  Now therefore the fact that he saw it on Sally desk was basically irrelevant, the question is why he thought that that happened.  Given the fact that you acknowledge that everybody knows about the adversarial relationship, do you think it is reasonable, I am not saying correct, for Fazel to have concluded that his incision was due to that?  Was due to these tensions?

Professor Chetty

No, because I know the facts.  Under other circumstances and normal circumstances I may be inclined to agree with you but not in this case certainly.

Mr Pithouse

Why, I mean

Prof Chetty

Because I know the facts.  The facts are that he saw the photograph on Sally’s desk, she said to us that she told him she was submitting it for publication, he then laughed.

Mr Pithouse

You are assuming now that she is telling the truth and that he is lying?

Prof Chetty

But we agreed that he saw the photograph?

Mr Pithouse

Yes

Prof Chetty

So he knows then that I didn’t airbrush him out, he knew that Makgoba didn’t airbrush him out

Mr Pithouse

How does he know where the instruction to Sally came from?  He didn’t know that.

They are both speaking

Prof Chetty

What I am telling you now is that there has never been any instruction to Sally or anyone else to airbrush Fazel from any photograph.

Mr Pithouse

But, is it rational for someone, given this adversarial relationship that everyone knows about, to assume, because you must remember that Fazel and Sally have a good relationship, and Sally testifies that, they are very close.  It is not rational for him to think that someone so close to him would do this damage.   You know, that is a very shocking thought.  So is it rational for him to think, in good faith, not necessarily be correct, that it was because of this adversarial relationship at that time?

Prof Chetty

It is totally irrational for someone so close to you to do that to you.

Mr Pithouse

Thanks.  Indistinct, they are both talking

Chair

Can you repeat

Prof Chetty

It is totally irrational for Sally Giles, who they have just stated, is close to Fazel, to do that to Fazel and that is why when I was asked the question earlier, I said I was unsure of her motivation.  It is just not clear to me.

Mr Pithouse

Now, you think it is irrational and Fazel also thinks it is irrational, he has got a different theory and we all know that the way academics work is you produce the best theory.  To do what Sally did didn’t look very good to Mr Khan.  He came up with a different theory, the theory was that it was because of pressure from above.  Given this, was that a rational theory?

Prof Chetty

No.  

Mr Pithouse

Why is that?

Prof Chetty

There has never been pressure from above.  

Mr Pithouse

Okay.  You are disputing that but you do admit that there is an adversarial relationship and he could easily assume, maybe incorrect, but he could have assumed, that that was because of pressure from above?

Prof Chetty

Yes, but it was an incorrect assumption on his part.

Mr Pithouse

But he could have assumed it?

Prof Chetty

He may have.

Mr Pithouse

Okay, I think that is extremely important, we need to note that, that Professor Chetty does agree that Khan could have assumed that.  Okay that is great.

In fact while we were discussing this I wrote down a verbatim statement that you made and in fact you said in your answers to Professor Eitelberg, “Khan’s assumption was untrue”.  Now that is interesting because you have agreed that the first charge is all going to hinge on whether or not Fazel deliberately lied or not and Professor Chetty himself was actually speaking about it as an assumption.  Then the other comment he made about lying, … question is that do you agree that it is an internal contradiction in your testimony when in some cases you lying and in others you say an assumption?

Prof Eitelberg

I am not sure which point

Chair

He is speaking to the question of honesty or dishonesty.

Prof Eitelberg

That is general

Chair

Yes.  He is trying to suggest that he made an assumption and therefore he did not intend to act dishonestly.

Prof Eitelberg

Thank you

Chair

You will have an opportunity to re-examine

Prof Eitelberg

Yes, I am counting on that

Chair

Pardon?

Prof Eitelberg

I am counting on it.

Chair

Oh, as long as you keep it short.

Mr Pithouse

Do you think there is an …. contradiction that in some points in your evidence you are using the phrase, the word lying and other times you use the phrase “Khan’s assumption”, it … do you agree?

Prof Chetty

No.

Mr Pithouse

But we have just had a whole discussion about that

Prof Chetty

But you could lie on the basis of a faulty assumption.

Mr Pithouse

It is not a lie then, we have just had this whole discussion ….. … and your belief.

Prof Chetty

I think there are two elements to this, it is either Khan’s dishonesty that is blatant or that he acted recklessly, despite having knowledge at his disposal.

Chair

The charge has been changed to gross negligence Professor Eitelberg?

Prof Eitelberg

Yes, that is correct.  However, I was explained that recklessness is a form of gross negligence.

Mr Pithouse

So you are now saying that you are now claiming that or disclaiming that statement

Prof Eitelberg

No I was explaining something

Mr Pithouse

Professor Chetty, in your testimony you also said, and I am quoting again verbatim, that you fail to understand how climates can pressure an individual to take someone out of a photograph

Prof Eitelberg

Madam Chair can we have a five minute break?

Chair

Let him just finish that question

Mr Pithouse

So I will try and be brief, you said you failed to understand how the climate can pressurise an individual out of the photograph, okay to take an individual out of the photograph?  But you have also said that everyone knows about the adversarial relationship between management and the union.  Do you agree that you made both of those statements?  I have here a page from your thesis … page 46 where you say – for the sociologist totality implies that all social phenomena are inter-related and that no area of social life can be analysed in isolation.  That is a basic, basic point of sociology.  You say that in your thesis. Well it is interesting you say that because … in another text book you say in a phrase it is not that.

Chair

I think it is so common, even I as a non-sociologist can say that too.

Mr Pithouse

SPEAKING VERY FAST So I fail to understand how the climate does not pressurise, but you simultaneously say. But I don’t know whether you say this about lying too and maybe it should be reviewed that sociology is an inter-related totality and you still, you say that there is an adversarial relationship between management and unions, is it not possible, and again I am saying this is not a fact, but is it not possible that Sally Giles, basically I think is a junior employee, is that the case?  She certainly is not a power person in the institution, being aware of this adversarial relationship between management and unions that everybody knows about, thought to herself that either because she didn’t want to antagonise anyone by putting an article and a photograph that alerted to Khan in the newsletter.

Professor Eitelberg

Madam Chair could not that question be posed to Sally Giles?

Prof Chetty

I can’t speculate as to Giles’ motives, I have said that already.

Mr Pithouse

Well you made a statement here that you fail to understand how the climate can pressurise individuals to take him out of the photograph.

Chair

Are you saying that it is precisely the point that he does not understand and in any case you cannot ask one person about the state of mind of a particular person, who is not him or her unless that person has testified that he is aware of the state of mind of that particular individual.  So what I suggest you do is, you actually ask Sally Giles because she is going to be witness

Mr Pithouse

We certainly intend to do so.

Chair

What are you trying to establish from him?

Mr Pithouse

When we asked Professor Chetty on a number of occasions, and I admit that I have laboured the point, on the distinction between of lying and good faith incorrect belief, he kept coming back to the fact that Sally made the statements that she did and he kept saying that is a fact, that how he knows Fazel is lying.  I am now saying he is a sociologist, …. ….but as a sociologist he is it not possible, is he not aware that in a situation where there is a general antagonism between management and unions that there could be reasons why a junior employee could ..…   I mean I am just saying in principle is it not possible because if he admitted that it is possible, that is very important.

Chair

Okay, respond

Prof Chetty

I deal with probability as a scientist.  It is highly improbable and it in this particular case I don’t think it is true.  

Mr Pithouse

Okay, but I can accept that because when you say it is highly improbable, it does also mean it is possible, so there is a concession it is possible that Sally could sense that because of this climate.  Okay that is great, I am very happy with that.  And are you going to take a break now.

Chair

Yes, I don’t want to restrain you, 

Mr Pithouse

Prof Eitelberg suggested the break, so

Chair

No no I am going to have the break, but I just want to say, would five be too late for you, because I do want at least questioning of the cross-examination of Professor Chetty to finish and I want to give you enough time to do that.

Mr Pithouse

Can I quickly confer with Fazel, there are one or two more points to raise.

Chair

That is fine; I don’t want to restrict you because if we call him back it will be for Count 2.
Mr Pithouse

Sure.  I have just got one more point to make which is a verbatim quote from Professor Chetty talking about the climate in the university where we were speaking about the current climate making Sally do this.  Professor Chetty says there was no bad climate and he mentions it numerous times.  Another document that we want to refer to is the transcript of the meeting, and going back to his testimony earlier, no bad climate.  He says there was an adversarial relationship between management and the unions and everyone knows about it.  I would just like to point out that, put it to him, is there not clearly and unquestionably a fundamental contradiction in your evidence and there is in fact an …… ?

They are both talking at once

Prof Chetty

It is not contradictory and I will tell you why.  Climate refers the general organisational climate an adversarial relationship between the two constituencies does not necessarily reflect on the organisational climate.  There are a whole range of people within our institution who do not belong to any of the unions, in fact 50% of our staff are not members of the unions.  The adversarial relationship that I am talking about is the relationship between the Executive Committee and some of the union leadership.  Not even all the members of the union leadership.  So to them saying your positional climate is one that pressurises people to do irrational things, I think is far fetched.  

Mr Pithouse

Just one follow-up question.  We weren’t talking about the organisational clime, we were specifically speaking about Fazel claiming that the climate may have made Sally to this.  Fazel was specifically speaking about the relationship between management and the union.  He was not, and the record can show this, speaking about the general organisation climate.  So you just contradicted yourself again.  I mean you said you were speaking about unions you were speaking about Fazel that there was no bad climate, now you are saying everybody knows about it.  How can we take your evidence seriously when there are such fundamental contradictions in your evidence.

Prof Chetty

I think that is a simplistic interpretation of what I said and I have clarified my position.  

Mr Pithouse

We don’t have any further questions for now.   

Chair

Does that conclude your cross-examination?

Mr Khan

I have one question

Chair

One question, okay.

Mr Khan

The history or the track record on Mr Chetty because during the strike there was a period this you talk about on Radio Lotus and I wanted to ask you a question on that.  Because the point that I was trying to make is that what you want to talk about is the credibility of the institution and you do not allow us to talk, to ask specific questions relating to the publication.   So during that debate you spoke about the bonuses of the Executive and I asked something to the effect that – how were they evaluated?  What was your response on how were the University Executive evaluated for their bonuses.

Prof Chetty

I can’t remember exactly what my response was, I will have to get the tape.  

Mr Khan

Did you not say that they were evaluated on their ….

Prof Chetty

I can’t remember exactly how I responded.  

Mr Khan

If I remember you said it meant that the entire University, 8000 staff, 43 000 students had evaluated you..

Prof Chetty

That doesn’t mean the entire university took part in the evaluation.  It means that the people that they report to and the people under them and who work with you and they are selected and interviewed with specific criteria in mind.   It is ridiculous to think that you can get 42 000 students and 6000 members of staff to evaluate the executive committee.  No way in the world is that done and there is not … evaluations

Mr Khan

But later on in subsequent meetings between us you mentioned that it was the top layer of management, 42 people who did the evaluations, 42 or 43.

Prof Chetty

All the senior management of the university, including Deans and Deputy Deans and Directors were involved in the evaluation process.  Also senior managers depending on the division and that was the Vice-Chancellor’s prerogative, I don’t determine the evaluation process of the institution.

Mr Khan

Sure, but you referred to it on national media, something else.  Later on you said, oh it is 42 people.  

Prof Chetty

I can’t remember the exact number but it is probably true.

Chair

Any other questions?

Mr Khan

No, I would have liked to ask other questions about your credibility but you have limited us in that Chair.

Chair

But the credibility in relation to what, my point was that

Mr Khan

His character

Chair

But why would you want to do that, what would you exhibit?

Mr Pithouse

Because it can be shown that Professor Chetty’s credibility is widely in question, and it would show that there is national grounds for assuming that he might be responsible, or his office might be responsible for what happened in the newsletter, because if he is genuinely not a credible person then that is where the suspicion would take its form.

Prof Eitelberg

What does suspicion

Chair

No, I don’t want a … Professor Eitelberg can you respond to that, what they have just said?

Prof Eitelberg

I am not sure what the question was, but the credibility, I understand that Mr Khan and his representative Mr Pithouse are trying to extract something out of Professor Chetty to prove that Khan had a suspicion.

Chair

I think what they are saying is that if they can show that there has been a pattern of tension, pattern of a particular type of behaviour, they can show that Mr Khan had a reasonable belief in the things that he said in the newspaper, in other words, that there was an instruction from the top for this airbrushing out.  That in other words it was not reckless, am I correct, that his belief was not reckless, and so he is saying on the basis of that they would want to lead evidence, or at least question Professor Chetty.  I thought you had Mr Pithouse?  I thought you had.

Mr Pithouse

I did, but I must say you are far better then I am at summarising beautifully the situation, that is how we see 

Chair

But you have said it repeatedly and you have put it to Professor Chetty, but what I want to find out from you, what else you think you want to put to him to show that the basis on, that your belief that he was being victimised was reasonable.

Mr Khan

I don’t understand legal 

Chair

Let me make myself clear.

Mr Khan

In terms of the limitation, I am not too clear.  

Chair

No, no what I am saying to you is, you can’t go in and say, he ran off with someone else’s wife or he is an axe murderer or something to that effect.  I am trying to limit.  If you want to raise issues related to his credibility which is relevant to the charge which will assist your defence, I will let you and I have let you, Professor Eitelberg has several times tried to stop you and I have allowed it because you are not legally represented, so I am going to allow you more latitude then I would if there was a lawyer sitting there.  But now I am saying to you, what else is there that you want to put to Professor Chetty’s credibility in relation to this charge?

Mr Khan

Let me give you another example.  

Chair

But you must ask him. You can’t.

Mr Khan

I raised questions about Mr Chetty’s involvement in the cricket box and it was a scandal and I raised it in a public meeting.

Prof Eitelberg

That is an opinion, that is an allegation

Chair

Okay, how is it relevant?  You see I am going to allow you to ask about issues that show that you, at the time when this happened, you had a reasonable suspicion that this has happened to you, do you understand what I am saying to you.  You must ask the question, because later on you can make the argument.  This is the other point that you are not going to be able to extract out of him what you want, but you must put before the Tribunal, before this meeting, sufficient facts that will enable you later on to argue that it was your perspective.  Do you understand  that and then in your closing submissions you can argue that, but you must put it to him, but you can’t say that he is an axe murderer?

Mr Khan

Another example would be during the strike.  Did you not say that there are 200 people on strike?

Prof Chetty

There may have been 200 at that point in time.  I have no idea, when was that, when did I say that?  

Mr Khan

Towards the end of the strike, in the media.

Prof Chetty

The strike started off as a small strike and it grew into a bigger strike, it could well have been 200 at that point in time, demonstrating in the quad.  I think I shouldn’t be reported out of context.

Mr Khan

Therefore that left the staff and myself to get very angry at the way in which this was reported, because that was not true.

Prof Chetty

I think that this is part of a pattern of character assassination against me that was started over two years ago and I can demonstrate.

Chair

Mr Pithouse, I am going to give it back to you.  You should think of becoming a lawyer, you are doing quite well.  But Mr Pithouse what I wanted to ask you, is there anything that you, before closure, is there further that you think that you should ask Professor Chetty in relation to this issue because I think your client doesn’t understand clearly what I am trying to say.  Is there something else Professor Chetty has done to your client or in the surrounding that may have given him grounds for believing that Professor Chetty has got it in for him.  I think really that is what I am trying to say.   But you must put it to him, I don’t want a bold allegation, you must put it to Professor Chetty and he must have an opportunity to respond to that.  Professor Eitelberg I hope you will bear with me?

Prof Eitelberg

Yes I will.

Mr Pithouse 

There is two quick things we would like to say.  One is concretely in establishing that there is this pattern of discrimination against Fazel.  The other is about the …. Just to move on from one of the statements, you said about the – was it defamation?

Prof Chetty

Character assassination

Mr Pithouse

Character assassination, by saying that do you … that there are many people who have made public statements or that there are people who are widely circulated public statements about your character.

Prof Chetty

There are a few people who have consistently defamed me through lies and untested allegations.

Mr Pithouse

Sure.  

Prof Chetty

And some of them have chosen to publish that widely and that is why I am in litigation at the moment.  

Mr Pithouse

That is why you are in litigation?  Okay.  So if you admit that these counter statements about your character have been made quite widely and published and so on, do you admit, that it would be reasonable for people to have heard about this and not heard your side of the story to have an allegation about you or for example to have concluded that it is rational to have quite serious reservations about your character?

Prof Chetty

No, because I don’t think people are stupid.  I think they understand the quarters from which allegations and criticisms comes.  They are also able to see through very easily the motivations for certain individuals making certain statements.

Mr Pithouse

About

Prof Chetty

And we cannot, I don’t think, say that they could then rationally believe on the basis of a few utterances, that may be widely published, that I have a certain character.

Mr Pithouse

But now, you said people are stupid, but I mean this article written in the Sociological Review which cites Professor Chetty is seen as very widely read in South Africa, it is written by Raj Patel, a young man and he has degrees from Oxford in the School of Economics and in B….   I mean I am sure you don’t mean Raj Patel is stupid?

Prof Chetty

That is exactly what I am not saying.  This is a matter under litigation at the moment.  On the 23 January …in Court and I don’t want to comment further on this. I have got a whole lot of things I can say about that, but really.

Mr Pithouse

We don’t intend to make any comments about these things being valid, but we just want to note that they are in the public domain and widely circulated and they could rationally have led people, and not only stupid people, because clearly there are intelligent people who accept that this is true, to have serious reservations about your character.  

Prof Chetty

I don’t think I should be misrepresented  here.  I never said that people are stupid.  I said the opposite.  I said that people are not stupid.

Chair

Okay.

Mr Pithouse

Fazel would just like to raise one particular comment which he feels shows that there was some kind of tension between the two of you.  He was involved with a colleague, sorry with a whole lot of people in the School working together  producing a book and also a CD that came with it.  It was called – Undressing Durban – it was a series of articles about the hidden life of Durban, the kind of stuff that wouldn’t be covered in a marketing publication, but sort of gritty reality of urban life and this CD and book was an incredible success at the Sociology conference, they sold out both the book and the CD, which as we know is quite remarkable for academic publications.  So Fazel would like to ask to make a success of something within the University, a book and a CD, it was not published in any, or given any credit on the web sites, and as you were involved in the Sociology Conference you must have been aware of the existence of this and its tremendous success.  Does this not show a pattern of ignoring and marginalising Fazel’s Khan increasing importance in making contributions in the …

Prof Chetty

Firstly, I wasn’t just involved in the Sociology Conference.  I was the Chair.  I was instrumental in bringing the international sociological association to Africa for the first time and I think it needs to be noted on record because it may actually … my stature in the international sociological movement, by the manner in which you are questioning me.  I brought this to Durban on my own strength, and we organised a successful congress, and during that congress, I am sketching the context, because it is not as though we had one book.  Hundreds of books were launched and sold at the congress.  In fact there were 3000 papers presented at that Congress and I set up a media room and a news room especially for newsworthy information.  And that particular book, I think it was sold for R10 a book, or R5 a book or something like that, was reported on in the Daily News, or in one of our dailies, as a result of the work that my media people did.  In fact they pushed it with the media and ensured that work done by people at the University of KwaZulu-Natal was actually in the media.  So we had a media room that dealt with all of the papers, all of the book launches and the functions and ceremonies that were taking place and we called in the media, arranged interviews on radio and so on and there has never been any intention to sideline anything that Khan had done.

Chair

Okay.

Mr Pithouse

Final, final question, we promise.   Fazel just said that all the other articles were marked out on the website, but not this book.  

Prof Chetty

Currently on which website

Mr Pithouse

The university.  

Prof Chetty

There was a CD of all the papers that were presented and that was distributed at the congress.  

Mr Khan

On your website that you put together, to have a collection of all the articles, the newspaper articles, it was done

Prof Chetty

I didn’t put the website together, but I can check that.

Chair

Okay, you are finished with your examination, are you finished.  Professor Eitelberg I am not trying to restrict you, I would really like you to limit to absolutely essential things where re-examination for that purpose.  Is that anything that is not clear, or you think your witness didn’t make himself clear, raise that, but try and keep it to a minimum.

Prof Eitelberg

Madam Chair, I am confident that the truth will come out in the end, so I don’t need to reply.  It is just a very quick one, and there will not be statements, they are questions.

Chair

Please make it general questions

Prof Eitelberg

It is about the responsibility for a mistake in the UKZNdaba, did you have any policy in place at the UKZNdaba, where you told your staff to verify the veracity of any information given to by the University staff on this, bearing in mind the present information given to you from outside but from the University only?

Prof Chetty

No we corroborated merely on the telephone and in an interview.

Prof Eitelberg

Was there any possibility that there was any discrimination against Mr Khan, or in relation to the particular article submitted by Sally Giles, that it was treated differently from others?

Prof Chetty

No.

Prof Eitelberg

It has been argued at length here that Mr Khan was aggrieved, that may be so, by whom was he aggrieved?

Prof Chetty

To my understanding, he was aggrieved by Sally Giles.

Prof Eitelberg

Thank you.  Now when a person is shocked…. Perhaps believing in something having … theory in the sociological sense in the science of engineering theory must be proven by facts, before that it is an assumption.  Or having an assumption about something.  Does that justify this person going to the newspapers and making these allegations whatever they are, purely based on a belief?

Prof Chetty

Absolutely no.  I find that negligent.

Chair

Is that all

Prof Eitelberg

Yes.

Chair

I have one or two questions, and I think I had better ask them from Professor Chetty just for my own clarity.  The issue of fiduciary duty that an employee owes to an employer, and I think it is really a legal question in a sense, but I have looked at your contract, because fiduciary duty by its very nature is a delict, where does that duty lie, where have you derived that duty, is it a contractual duty?

Prof Eitelberg

If I am answer that, in my view the way I am trying to answer the case is a contractual duty.

Prof Chetty

It is a professional and ethical obligation.

Chair

But where is it?  Is it a common law duty, because you say it is a contractual duty, then it has to be in your contract.  

Prof Chetty

At the former  University of Durban-Westville there was a specific condition in the conditions of service that spoke of bringing the University into disrepute and that it was actionable.  

Chair

It is not here, it is not a misconduct.  See disclosure of confidential information is here, I am talking about Count 1 and acting disloyally and in breach of the fiduciary duty which you owe to the university as its employee.  Now either you refer the common law duty, fiduciary duty is a common law, unless it is in legislation or in a document somewhere.  

Mr Chetty

That is a legal question chair

Chair

Well it is partly legal but also I am just factually trying to establish.    

Okay I think both of you should exercise your minds regarding that.  That is an issue that you need to deal with.  I am saying to both sides and fiduciary duty is a duty that you owe in delict we all owe a duty to each other.  If you are in an employer/employee relationship.  You owe a duty to your children.

Prof Chetty

I think it needs to be considered within the impact of such … because the impact of this on the reputation of the institution which then effects our fundraising drives and effects our subsidisation from Government, and the import of this in terms of general reputation of the University is such that it could effect the student numbers.  It could effect all different things that could adversely effect, I think the way in which we continue to do business.  It could undermine our sustainability, if it is prolonged and there is systematic ongoing attempts to discredit the university in the media and it has serious consequences.

Chair

Okay I think you will need to address on that issue, how that fiduciary duty arises.  And from Mr Khan’s side too, you will have to make submissions to us.

Thank you everyone.  
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Ms C Qunta

Just for the record, we are proceeding with the disciplinary enquiry.  Today’s date for record purposes is the 27 November 2006.  The University has called the first witness, Professor Chetty.  Can I just establish from Professor who is the next witness and can you call him?

Prof Eitelberg

My next witness will be Mr Bhekani Dlamini.  What is his position.    Madam chair, you left us with some homework and explanations to be done, should we go through that first.

Chair

Okay, I think you are referring to the question of fiduciary duty and the question of making statements to the press?

Prof Eitelberg

Yes

Chair

I think you need to try and get that out in your evidence and then you have to make submissions at the end.  I would prefer that we do it that way.  

Prof Eitelberg

Well I thought especially in the fiduciary duties, that was in respect of the position in law, not relating to facts.

Chair

Yes but you can make that submission, you can try and draw the factual establishment out in the course of your evidence, but you can certainly make it by way of submissions.  In fact both sides.

What would you prefer to do?.

Prof Eitelberg

Well the transcript said, not exactly precisely, I said, not my fate, but I put my faith in your hands.  Well, if you want me to do it that way I will make it, but I thought it might be useful for all parties to understand what it means in the context of employment contracts because it might be, I don’t know.

Chair

You see the point is, it would normally be that you call your witness and you try and get the factual situation relating to the charges to be established through the witnesses and then you make submissions which are dealing with law anyway at the end.  I will give that opportunity to both parties to do the submissions on law to deal with the charges.  On the basis of law, can we agree on that, that you will make your submissions?  You can make it in writing or you can make it verbally.

Prof Eitelberg

It wasn’t my desire, but on page 126 of the transcript you actually gave us this instruction.  

Chair

I wanted you to deal with the issue of fiduciary duties and I wanted you also to indicate whether there is a prohibition in speaking to the press.

Prof Eitelberg

Okay.  Then the much simpler issue is that in order to clarify the reference to charges and counts, there have been a slight reformulation of the counts because there was difficulty in understanding what is Count 1 and what is Count 2, because within the Count 1 there were three counts.  May I do it by giving Mr Pithouse a numbered copy of the list of documents in the bundle where the counts have been renumbered.

Chair

For the record, in the papers what page are you referring to.  What page are you submitting to?

Prof Eitelberg

The cover page in the bundle of documents.  The only change is that where it says Count 1 and Count 2, at the hearing, it is now Count 1, 2, and 3 at the top and Count 4 is now what was called Count 2.

Chair

Okay.  Do you have any response to that, are you okay with that?

Mr Pithouse

It seems sensible.  But we have one point to raise before we get the first witness, which is that yesterday Fazel, and this is off the record, that Fazel had a very fruitful and positive meeting with a very senior member of the University Management.  He suggested to Fazel that because there had been no serious attempt thus far to seek conciliation and also because of the task team that  reported to the Senate following the strike.  The task team which included management and union leaders has recommended that it would be better to … relationships based on respect, trust and good faith, it recommends that dispute resolutions other then disciplinary action are essential.  And his advice to Fazel was that given this that he put it to you that it may be a good idea for us first to seriously consider the possibility of conciliation rather then to proceed with the disciplinary hearing.

Chair

Okay, let me just understand.  I will come to you, I will give you an opportunity.  I just want us to look at the charges, the issues relating to the charges.  Can I just complete that.  You don’t have an objection to the substitution of these charges here.

Mr Khan

It is just renumbering.

Prof Eitelberg

It is just the renumbering of the counts.  The charges remain exactly as before.

Mr Pithouse

The wording is the same

Chair

Okay, it is just the numbering that changes.  Okay and you have no objection to that?

Mr Pithouse

We have no objection.

Chair

Okay, let us now go to the issue that has been raised and let me understand – are you making an application to me as the Chair, or is it something that you need to deal with the University and your colleague, Professor Eitelberg?

Mr Pithouse

Well, we are open to advice.  It was suggested to Fazel at that meeting that the application be made to yourself.  That is why I am following exactly what was recommended.   As a legal expert, you tell us if you think we should go ahead.  

Chair

If the University took the decision to institute disciplinary actions against Mr Khan, if there is to be, for want of a better word, a stay of proceedings, there has to be an agreement between yourselves and the University.  The University then would have to withdraw the proceedings, or put the proceedings in abeyance.   That is not a decision for me,  I am an outside party and I don’t think I have the authority to do that.  I think it is between yourself and the University.  

Mr Pithouse

Should we then put the request to Professor Eitelberg and ask him to make a quick phone call.

Chair

Yes, and get instructions.  I mean you have not produced convincing evidence that that is my position.  I was appointed by the University.  If they withdraw that decision or they amend it and they decide they don’t want to proceed, then clearly that is their decision.  They can say to me, okay we have instructions to withdraw.  My mandate is from the university.

Mr Pithouse

Well so then should I direct my request to Prof Eitelberg.  I think so.   I think what I can say is that, I am quite happy to let this matter stand down for 15 minutes so that you can consult with your colleagues and then we can take instructions from the university.  I don’t know if Professor Eitelberg knows about this?.

Prof Eitelberg

Yes I do, I actually have had instructions from the University.  

Chair

Oh, okay, and what is that instruction?

Prof Eitelberg

Firstly, I was not instructed to stop the disciplinary hearing.  It is correct what you are saying, the university has knowledge of this question and it is the university’s decision whether to proceed or not.  I was told that we could proceed if there were other levels of, I would not mention the word conciliation, it was something else, but I was told that we could proceed on the basis of Mr Khan changing his plea from not guilty to guilty on all charges and proceed on the basis of mitigation.  That is what I was told.  

Chair

Okay, so Mr Pithouse when did you have the meeting with the university?

Mr Pithouse

I wasn’t there, Mr Khan was there and a the principal manager of the University, at sometime around eleven o’clock.

Chair

And were your instructions were after that?

Prof Eitelberg

I received the instructions this morning.

Chair

Do you want to have a conversation and make some final decision.

Mr Pithouse

Perhaps if we could have a five or ten minutes to discuss this?.

Prof Eitelberg

The university thinks it is fair because they couldn’t know what my instructions were.

Chair

Okay, can I give you ten minutes.    You try and sort it out with the university, or with yourselves and then you come back and tell me.  

BREAK

Chair

Okay, we have reconvened.  Can I have a report back?

Prof Eitelberg

Yes.  I have nothing to add the university is proceeding and the suggestion that we can speed up the proceedings, the only one we could make was the same, if Mr Khan changes his plea to guilty on all charges, then we can talk mitigation and we don’t need to call all these witnesses.  

Chair

Okay, and Mr Pithouse

Mr Pithouse

Well, unfortunately we are going to have to go ahead, obviously Mr Khan can’t plead guilty to charges that he is not guilty of, it is impossible so we are going to have to go ahead.  But he would like to place on record that we had asked for conciliation.  At every point Mr Khan has sought conciliation and has always seen that that is the best way of resolving these issues, so we regretfully have to carry on.  There is one other issue we would like to make, Fazel can’t stay too late in the evenings he has family commitments so we would like to finish somewhere around 6 o’clock.  

Prof Eitelberg

Madam Chair, this information about the sitting late was communicated to all parties sometime ago, there was no objection, I planned my family life as well, you have planned your day to sit here until at least half past six, as you informed us and we would like to object to this request.  

Chair

Look, I think let us try and see if we can go on to about 6 o’clock especially in view of the late start.  I am not saying it was wrong for you to try and plea for earlier, I am just saying let us try and catch up by sitting until six at the latest.  Mr Eitelberg please call your first witness.

Prof Eitelberg

Thank you.  

Mr Pithouse

Fazel would like to add that with regard to his preferences for conciliation he is also concerned about the cost that this kind of action, not just in terms of … but also in terms of the potential damage to the University’s reputation.

Chair

Please can you make this comment when Prof Eitelberg is back?

Mr Pithouse

Fazel has asked me to state that not only has he repeatedly expressed the desire to seek conciliation on this matter, this was also because of his concern for the cost to the university of this disciplinary process, not only terms of money but also in terms of the reputation of the university, taking the number of newspaper articles that have come out, and asked me to put it to you that it may well be best for the institution as well as individuals concerned if this could be resolved through conciliation and if this was possible he would be most willing to discuss that.  Thank  you

Prof Eitelberg

I would like to call my witness – Mr Bhekani Dlamini.  Mr Dlamini could you please state for the record, your name, your staff number and your position at the University?

Chair

I was going to swear him in.

Prof Eitelberg

Sorry about that, by affirmation or oath.

Chair

What would you prefer, affirmation or oath?

Mr Dlamini

Oath

Chair swears in Mr Dlamini.

Prof Eitelberg

Mr Dlamini can you state to the record your name and your staff number

Mr Dlamini

Bhekani Dlamini – Staff writer, journalist, Public Affairs, staff number 10729

Prof Eitelberg

Okay, you have just stated that you are the journalist, which department of the University. 

Mr Dlamini

 Public Affairs and Communication 

Prof Eitelberg

Did you write the article in UKZNdaba entitled “Local Film” in the June/July issue?

Mr Dlamini

Yes, I did.

Prof Eitelberg

Can you please explain, in your own words, how did you come about writing it and where did the idea come from?

Mr Dlamini

I saw Sally

Prof Eitelberg

Sally who?

Mr Dlamini

Sally Giles, I can’t remember what we were doing there, I think we were… early this year and she told me that she was going to go to Turkey where a film that she had directed, was being screened, or featured at the film festival.  And she said she was going there and then she mentioned Tintin’s name as one person who was going to Turkey with her.  

Prof Eitelberg

And what did you say?

Mr Dlamini

And then I said to Sally Giles, okay when are you coming back and she said she wasn’t sure, but she was going for a few weeks or so.  I said okay we can do that when you come back because that is when I would have time to write an article and she told me she was the director of the film and Tintin was providing some technical sound system or support in that.

Prof Eitelberg

So when Sally and Tintin came back from Turkey what happened then?

Mr Dlamini

Okay when she came back she phoned me and told me she was back and I said, okay lets do it.  And then she sent me an email and said how she went there and how things went there and then I said okay, I would formulate questions, which I did.  I formulated the questions and sent them to Sally and Tintin.  I sent them to Sally and said she must pass it on to Tintin.  And then it took about a week or so and then she answered the questions.

Prof Eitelberg

Madam Chair I am now going to refer to the document no 13 in the bundle of documents.  Is that the email in which your questions are incorporated?

Mr Dlamini

Yes.  

Prof Eitelberg

Who wrote the email first, is that an email from Sally Giles to you or from you to Sally Giles?

Mr Dlamini

This one is from Sally answering my questions.

Prof Eitelberg

But are these the questions you asked?

Mr Dlamini

This is the one that she gave me, it does not have my name on it but the questions are the still the same.

Prof Eitelberg

Okay, but did she mention in her reply to your questions, did you have any questions about Mr Fazel Khan?

Mr Dlamini

No I did not have any questions because I didn’t know about him

Prof Eitelberg

In her reply to you did she ever mention Fazel Khan?

Mr Dlamini

No.  

Prof Eitelberg

Why did you not ask about Fazel Khan?

Mr Dlamini

Because I was not aware of the involvement of Mr Khan

Prof Eitelberg

Thank you.   Did you communicate with anyone else in order to write that article? 

Mr Dlamini

Yes,  Mr Tintin Pillay.

Prof Eitelberg

I would like Madam Chair, document number 14, is that the email that you received from Tintin Pillay?

Mr Dlamini

Yes

Prof Eitelberg

Did he reply to exactly the same questions that you posed to Sally Giles?

Mr Dlamini

No, he had his own, I put them differently.  There were questions for Sally and questions for Tintin based on each of their role in the film.

Prof Eitelberg

Were your questions answered.  

Mr Dlamini

Yes

Prof Eitelberg

Did you ask him anything about Fazel Khan?

Mr Dlamini

No

Prof Eitelberg

Did he reply to you, in his reply did he refer to Fazel Khan at any stage?

Mr Dlamini

No, not in the reply.

Prof Eitelberg

Thank you.  After receiving these two sets of replies, did you then write the article.  

Mr Dlamini

Yes, based on the answers that they had given me, I wrote the article.

Prof Eitelberg

Did you have any reason to query the correctness of the information given to you?

Mr Dlamini

No.  These were the profiles of these two individuals, so I trusted that whatever they gave me, what I was enquiring from them on their role in the film they supplied.

Prof Eitelberg

Thank you

Mr Dlamini

If you look at my article it is not more about the film, it is more about them.

Prof Eitelberg

The article is composed of two parts.  One is the verbal part, the text, and the other is the picture.

Mr Dlamini

Yes.

Prof Eitelberg

Where did you get the picture from?

Mr Dlamini

In my email I indicated, I am sure it is there, I requested them to give me a photograph that would show what happened in Turkey.  

Prof Eitelberg

So you actually asked Sally Giles to send one.  

Mr Dlamini

Yes

Prof Eitelberg

I am going now to document no 15.  Is that the photo that Sally Giles sent to you?

Mr Dlamini

Yes.

Prof Eitelberg

Is there something suspicious about this photograph., could be seen as suspicious?

Mr Dlamini

For me is there was nothing suspicious

Prof Eitelberg

Did Mr Fazel Khan appear in this photo.

Mr Dlamini

No

Prof Eitelberg

Do you have any reason, on a personal level or otherwise to try and do some harm to Mr Khan or his reputation.

Mr Dlamini

No I do not.

Prof Eitelberg

Madam chair, no more questions

Chair

Mr Pithouse

Mr Pithouse

You testified that you were given this information and you put it in the newsletter.  Do you know not agree that the information that was published was incorrect, in the sense that it left Fazel Khan out of the photograph and out of the article.  I am not saying that you made a mistake, I am just saying that in retrospect that what you published was incorrect?

Mr Dlamini 

It was not intentional,. Leaving someone out of an article was not intentional, but now that I know he was involved it is different.  It was more like profiles of people that told me about it.  

Mr Pithouse

Let me make it clear, we are not saying you did anything wrong, we just want to know in your view, in retrospect, does the article present an inaccurate picture?

Mr Dlamini

I can answer that now, because I was dealing with two people who gave me information.

Mr Pithouse

I am not saying that you did not act in good faith, I just want to know, now that you have all the information, do you think the article was inaccurate?

Mr Dlamini

At the time when I wrote it, I thought it was accurate, so I don’t understand your question.

Mr Pithouse

We are asking you now that you know that Fazel Khan went to Turkey, you know that Fazel Khan was originally in the photograph, do you now, given the information that you now have at your disposal, recognise that the article and the photograph together contained a substantive inaccuracy?  I am not asking if you thought it was inaccurate when you wrote it.

Mr Dlamini

Now I know he was left out.

Mr Pithouse

Is it your testimony that you left him out inadvertently and while acting in good faith?

Mr Dlamini

I never left him out because I never knew what his role was at that time, but now I know he was there.

Mr Pithouse

But the error crept in, in good faith, you didn’t mean to do anything wrong?

Mr Dlamini

No.

Mr Pithouse

There are a couple of other things I want to ask you.  Firstly in document 12.  No. 1, there is a transcript here, it is a transcript of a meeting in the office of Professor Dasrath Chetty relating to Mr Fazel Khan’s photo, and at this meeting, at which you were not present.  Professor Chetty said that  “Deanne Collins and Bhekani Dlamini were petrified about what is going to happen to them.”  Okay, so this was a meeting that was called to discuss the whole incident and Professor Chetty stated that Deanne Collins and yourself were petrified about what is going to happen to them.  Is that accurate, were you really frightened about what was going to happen to you after this article came out?

Mr Dlamini

Why would I be frightened?

Mr Pithouse

Well this is what Professor Chetty has said, he stated he says – Okay, I think you know from our point of view, we want to know the truth.  What happened?  Because as you can imagine.  I am seriously embarrassed, the Vice-chancellor is embarrassed.  Deanne Collins and Bhekani Dlamini are petrified about what is going to happen to them.  From our point of view it is something completely unnecessary.  We have stated we have had absolutely no knowledge that Fazel was airbrushed out of the photograph.  Can you explain that statement?

Mr Dlamini

I just want to make mention that I was not at that meeting.

Mr Pithouse

Can you comment on Professor Chetty’s view that you and Deanne Collins were petrified?

Mr Dlamini

I do not know, I was not at that meeting, I do not know what was discussed.

Mr Pithouse

I can give you the whole entire transcript of the meeting if you like, would that make it any easier for you to comment on this?

Mr Dlamini

I cannot respond to this, I am not in a position to talk.

Mr Pithouse

If I put it to you like this, were you worried, or were you petrified about what was going to happen to you after this whole story came out in the Mail & Guardian?

Mr Dlamini

I don’t know

Mr Pithouse

If you think for a moment in brackets “the context in which this statement was made by Professor Chetty”.  I am just asking you directly, were you petrified after the story came out, were you very worried about what was going to happen to you?  … 

Mr Dlamini

It is the same question, you have just changed it around

Mr Pithouse

Is it not really because you said you couldn’t answer it because you were not present at the meeting and I am saying that is irrelevant

Mr Dlamini

My biggest worry, even though I was not there, is that it could affect my professional integrity.  So if I am quoted in the papers as reporting something that is not correct or not valid, then my personal integrity comes into question, so I am worried about that.  I am not worried about that, I am worried about my own personal integrity as a professional journalist.

Mr Pithouse

Is it possible for me to seek the advice of the Chair, what happens when a question is put and the witness doesn’t want to answer the question.  Are they forced to answer the question or do they have the right to refuse to answer the question?

Chair

Well the ideal is that we would want the witness to answer the question.  But I think if you rephrase your last question, he has answered your question.  He has, he has not answered it directly, but you have an answer.  I think what you are trying to establish is was he at any stage concerned, is the word petrified maybe an exaggeration.  Did you want to establish his state of mind, rather then Professor Chetty’s comments, and he has just answered you by saying he was concerned for his own integrity.

Mr Pithouse

I appreciate that, I take your point that he has answered the first part, but I am still now certain that he has answered whether or not he was scared about what was going to happen to him, which I read as whether or not he was scared.

Mr Dlamini

I was not scared.  The only problem I had was that if you had just asked the question from your own judgment, but now you are referring to someone else as well, so it is easier to respond.  When something happens about your profession and your job and  what you have done and also you are involved with a number of other people and it looks like it was deliberate and so on, you would be worried.  You are worried that there is something wrong that you have not done, you are not sure if you have done something wrong or what, you are not sure.  That is the only worry I had because I wasn’t sure what happened at the time, so I was worried about my profession and worried about my job.

Mr Pithouse

But were you also worried about any action, disciplinary action?

Mr Dlamini

I did not think that way at the time.  I was worried that I had done something wrong, I didn’t know what happened.

Mr Pithouse

Can I make reference to this Senate Report that Fazel gave you?

Chair

Have you given a copy to Prof Eitelberg?

Prof Eitelberg

Fazel Khan took away my copy.

Chair

You can have my copy.  But I think we must try to keep this informal, but you see if you have a document you have to number it.  We need to have a number for it.  You should tell us at the outset that you want to submit this and the purpose for what you want to submit.  Can we find out what page you are referring to?

Mr Khan

Page 81.

Prof Eitelberg

Madam Chair Mr Khan has requested additional documents, Mr Khan has requested so many documents, I haven’t had time to consider the document, may I be given time to look at it, I don’t understand what ….?

Mr Khan

At the time I requested all the documentation the document was not public, but now it has become a public document.  

Mr Pithouse

Do you remember last time he wanted to mention it you objected, but now it is public.

Prof Eitelberg

I did not know that it was public and you accepted that it was not public.

Mr Pithouse

It was not on the first day of the hearing, but it is public now.

Chair

Do you accept now that it is a public document.

Prof Eitelberg

No I can’t, I don’t know.  I really don’t know.

Mr Pithouse

It has been emailed to all staff on the LAN

Prof Eitelberg

I have not read my emails.

Mr Khan

Are you not a member of Senate

Prof Eitelberg

Yes but I have had to miss two Senate meetings lately because of other obligations.

Mr Khan

But at the last meeting of Senate it was an item on the Agenda

Prof Eitelberg

I don’t know.

Mr Khan

Page 81 to 117.  

Chair

What are the other documents that are there.  From 118 to 

Mr Khan

118 is the Mission and Vision.  Do you want to number them.

Chair

No, you see what I think we should do.  Mr Dlamini can you just stand outside, we won’t be long.

I think you must follow procedures.  If you want to submit documents.  Let us hear from Professor Eitelberg first and get his agreement.  Ideally he would need to read the document and see whether he agrees with the submission, but can I just find out what is the relevance of this documents?

Mr Pithouse

The document is extremely important for Fazel’s case for a number of reasons.  One, part of the document relates to the strike and part was set up between the unions and management to look at all the issues that arose during the strike and it makes certain conclusions about the situation at the university and it makes certain recommendations…. and in this document there are a number of statements about public relations, about management.  There are also statements about the lack of credibility in Public Affairs which produced this document and staff are very worried about that and for Fazel’s case it is very important and we need to show that it was rationale for him to have doubts about the credibility of Public Affairs and we want to show that there was an intimidatory climate in the University and this document shows that management and staff….. The document also states that Public Affairs was failing to find out about the achievements of staff and their development.

Prof Eitelberg

I haven’t seen this document.  Apparently it served at the last Senate meeting when I was at the same time doing a three day school review, I was working on that.  I had permission not to appear in Senate, I haven’t seen that document, I would need time to prepare.  Secondly I am not certain that Mr Dlamini is not a member of Senate and he surely has not read it.

Mr Pithouse

It was sent to all staff.

Prof Eitelberg

It was sent to all staff, again that is what you say, I don’t know.

Mr Pithouse

The document is not very long, it could be read very quickly, and it is very very important for our case.

Chair

Are there any other documents that either the University or yourself want to put into the hearing?

Mr Khan

Yes, page 1 to 68.

Chair

I think lets deal with all the documents now so that we have time to – Professor Eitelberg can I just say that the proper procedure would have been to provide a list to Professor Eitelberg before the hearing commenced.  I don’t know how long he has had this.  That is the ideal situation.  

Mr Khan

I requested a whole lot of documents and only read them yesterday

Prof Eitelberg

Yesterday was Sunday.

Chair

Okay so you got it when? On Thursday?

Mr Khan 

And I requested all the other documentation, and I received it on Thursday at four o’clock.  So I had to read it on Friday.

Chair

Okay, so you argue that this is critical for your client’s assertion, but let us accept how relevant is this for Mr Dlamini, because you seem to what to examine him on this document.  

Mr Pithouse

Well it is relevant only in so far as that we would like to ask him as a member of staff of Public Affairs what action they had taken to remedy the fact that there was widespread … credibility around the department and what extra steps they took to check that things were done properly.  We also would like to establish that there was a pattern of intimidation coming from Professor Chetty’s office and we would like to speak to everyone who has worked in that office and show that they have been intimidated and show that, because we want to seriously challenge that the evidence of one witness was given under affirmation.

Chair

Prof Eitelberg?

Prof Eitelberg

Madam Chair I fail to see why the question about remedial action is posed to Mr Dlamini.  Surely it needs to be posed to a senior person in public affairs.  Number one.  Number two the document apparently only came out two days ago, so this has no relevant to what happened before.   These sort of questions should be posed to Professor Chetty.  The other kind of questioning about the intimidation, I think that is a fair question to ask Bhekani Dlamini, if he has been under intimidation.  Then we don’t need the document.

Chair

Professor Eitelberg, is it possible that we could submit the document and that in the course of say, during lunch you can have a look at it, because you may wish to also deal with the document.  But if I don’t submit it and it is relevant and critical for Mr Khan’s defence, then it wouldn’t be fair.    

Prof Eitelberg

I don’t know the document, I don’t know the nature, whether it was a … diversion opinion which was documented.  I don’t know whether there was any proof which in the document, perhaps I should look at it, and I will be glad to work late in the night after we finish here, or look at it for tomorrow.

Mr Pithouse

It is really not that complicated.

Chair

Can I just ask, is this document, has Senate accepted the document?

Mr Pithouse

Senate has accepted the document.

Chair

But has Senate adopted the report?         

Prof Eitelberg

The only Senate member here is me and I have stated I wasn’t there.  

Chair

Can I do this.  At lunch time I will ask Professor Eitelberg, if you can to go through this document and see if there are any issues.  I think you can ask your question, the same questions, but I an sure Professor Eitelberg you have seen the document, lets see when you come back after lunch.  I would like you to look at the document during lunch time and then you will be able to, because we won’t be able to wait until tomorrow.  

Break

Prof Eitelberg

The document was paginated and copied.  There is however doubt whether this document is for publication because apparently it has not gone to Council.    

Chair

Okay, can we just quickly go to the other documents.  What are the other documents you want to submit.  Page 1 to 68.  

Mr Khan

The regulations

Chair

And what is the relevance?

Mr Pithouse

Very indistinct

Chair

And how is that relevant to the charges?

Mr Pithouse

It could well be that the university does have a stake in previous… cannot hear…produce evidence
Chair

Professor Eitelberg you will have an opportunity, you can respond to this after you have had time to consider it after lunch.  

Mr Khan

1-68      69 - 78      79 – 80      81 – 117 

Chair

The document you will use today is the Senate Report.

Mr Pithouse

Bhekani when you write an article do you base it solely on what people tell you or do you do any background research?

Mr Dlamini

Depends.  If I do a profile of someone, I have to get the background from them.  If it is on other issues you have to check all your sources to verify the facts.  If you do a profile you get the details from the people and their role in the ….. that is what I think.  

Mr Pithouse

The film that Fazel, Sally and Tintin worked on was screened at the Durban International Film Festival which was held here on campus in July and which was well advertised in pamphlets and published on the University website, were you unaware of the part Fazel played in the production of the film which was made by someone at the University and screened at the Durban International Film Festival.  

Mr Dlamini

When that happened after I had written the article.

Mr Pithouse

Fazel will testify that you and he had a conversation about his work, all about his work with the shack dwellers and so on.  He is not certain exactly when that happened, but what he remembers very concretely is that they organised a march which was banned, which was a lead story sometime in November last year and the next day the two of you discussed his work with Islam and community outreach.  Do you recall that discussion?

Mr Dlamini

No I do not recall it.

Mr Pithouse

You don’t recall that discussion?

Mr Dlamini

No

Mr Pithouse

Do you have any knowledge about Fazel’s role in the film.

Mr Dlamini

No, I only saw that when  the story of the airbrushing came out.

Mr Pithouse

This was in March 2005

Mr Dlamini

I only know about it when ….

Mr Pithouse

So when are you saying you first became aware of Fazel’s role in the film?

Mr Dlamini

It was mentioned sometime ago, that is when I found out

Mr Pithouse

Was it before or after the article

Mr Dlamini

As I say it was sometime ago, I don’t know exactly.

Mr Pithouse

On 31 May 2005 an article was published on the University Website, written by Fazel, detailing not just his work in the film in question, but also the trip to Turkey and  …..the film festival.

Mr Dlamini

I am not sure what website

Mr Pithouse

…………The Centre for Civil Society web site.  Cannot hear what is being said
Mr Dlamini

No, I never read that.

Mr Pithouse

You have never heard of that website?

Mr Dlamini

No I don’t think I have heard of that

Mr Pithouse

That website has on an average day approximately 300 people coming in to it.  As a journalist in Public Affairs are not aware of what is probably the most widely looked at website produced by a University department?

Mr Dlamini

I can only go to a certain website when somebody asks me to find out something from that website.  Maybe at the time there was no reason to go there, there was nothing I wanted to find out, maybe check on a report, that is the time when I would go there.  

Mr Pithouse

Okay

Mr Dlamini

There are many websites and I only go to them when I need something, so I can’t go through all the websites everyday.

Mr Pithouse

Is it unusual for staff to travel overseas on university business?  It doesn’t happen very often at all.  Is it an unusual thing for staff to attend …..?  Is it your testimony that you never engaged in a conversation or anything like that, or heard any discussion about the fact that Fazel had gone there to Turkey?

Mr Dlamini

I cannot recall that.

Mr Pithouse

Just a final question.  You said that you decided to profile Sally and Tintin because Sally had just mentioned to you that she was involved in this film.  In Sally’s, I don’t know what you would call it, but in the initial discussion that she had with Prof Chetty she said that she thought that, she thought that the article was specifically focussing on her and Tintin for two reasons.  One is that they were technical staff, and it was unusual for technical staff to be given money to travel to a conferences and two it was perceived that … those were the two reasons, were they the factors that you decided to focus on that aspect, do you agree with what she had said?

Mr Dlamini

I remember her saying that they were technical staff  very unclear

Mr Pithouse

Sure, but when you requested the motivation of why you wanted to profile Sally and Tintin, are you saying that it was because the university paid for them to go there?

Mr Dlamini

I am not sure of these things, I was not aware, all I know of what was in the profiles..

Mr Pithouse

Okay I am not sure….. when it came to the question of their proposal, re the technical staff you were not sure

Mr Dlamini

Sally mentioned that they were technical staff and she was wanting us to  …..

Mr Pithouse

Okay, so your testimony, just so I have got it clear, so that it is clear for the record, that you wanted to focus on the technical staff because it was a rare thing and that suggestion came from you?

Mr Dlamini

No, no it never came from me.  It came from Sally who came to the department ….

Mr Pithouse.

Okay, so you didn’t write this.

Mr Dlamini

She mentioned that they were technical staff, my writing about this was on what they had done in terms of the film, it was more on what they had done.

Mr Pithouse

Sure.  But there was a discussion about this article being in a book

Mr Dlamini

No. she mentioned that she, when I wrote it, I focussed on what they had done.  

Mr Pithouse

Okay.  No further questions  

Prof Eitelberg

There is just one point.  You indicated that there was a bit of a worry about the ….., now I want clarity on this.  Were you worried because you knew that you had done something massively wrong and what can happen to you or were you simply worried because you might have done something wrong and you didn’t know exactly what you did wrong?

Mr Dlamini

Yes, my worry was that I didn’t know I had done something wrong, so I was worried what I had done wrong.  That is why I was worried.

Prof Eitelberg

Thank you.

Chair

Thank you Mr Dlamini.  

EVIDENCE OF MS DEANNE COLLINS

Prof Eitelberg

Ms Collins says she wouldn’t like to take the oath but she doesn’t mind an affirmation.

Chair

Do you affirm that the evidence you will be giving will be the truth and the whole truth.

Ms Collins

I do

Prof Eitelberg

Thank you Madam Chair.  Can you please state to the record your name and your staff number?

Ms Collins

My name is Deanne Collins and my staff number is 51848

Prof Eitelberg

And what is your role in the University 

Ms Collins

I am the acting publications manager in Public Affairs and Communication.

Prof Eitelberg

What is your relationship to Bhekani Dlamini, your official relationship?

Ms Collins

I am his manager.

Prof Eitelberg

Thank you.  Can you explain more or less the operation of writing articles for the UKZNdaba, because you are fully aware there are allegations made around an article published therein in the June/July edition?

Ms Collins

I am the editor of the UKZNdaba as I am of the former University  publications.  That is the official university publication, but I also edit other university publications.  The publications unit which I manage has a number of staff, amongst them are two journalists and currently one is Bhekani and the way we work is that our journalists seek out stories.  We do a number of staff/student newspapers, firstly to showcase …. to celebrate achievements, to show our community engagement work etc., and our journalists seek out stories, but really rely on mainly staff but some students as well.  So if somebody wins an award or somebody is involved in the community and they want to publicise it, they will send us stories and they will submit a photograph and captions and we rely on staff to do this.  It is a measure of the success of this publication that the staff being involved.  They want to be in the publication.  My role is to edit both the stories that the journalist write and to ……for consistency of style, and then to put it together and take it to our layout officer.  We also have a layout officer in our team who is in-house and then we take it to Professor Chetty who is my executive director and in turn sees to all the university publications.  He approves the content and writes the editorial and then we go ahead and print that.  Is that enough information.

Prof Eitelberg

Thank you very much, yes.  Do you accept that the article appearing in the June/July issue entitled “Local Film”, that it caused a problem?

Ms Collins

Yes.  

Chair

Professor Eitelberg, can you just refer to the page.  Have we got the article in the bundle?

Prof Eitelberg

The UKZNdaba is document No 2.  Before I ask you about the nature of the problem, can you state whether you have in the past had such problems?

Ms Collins

Yes, we have had the normal problems that any paper would have.  You know where somebody would say something like, this is not correct, we would make a correction and we would say – sorry, but we never had this kind of problem before.  As I say we rely on people to send in, almost like a normal newspaper, and we rely on people’s goodwill.

Prof Eitelberg

Okay, who was this article about.  

Ms Collins

I understand it was about two staff members who had made a film and had gone to Turkey where they showed it.  

Prof Eitelberg

This article has two components.  The one is the text and the other is the picture.  What is in your opinion, now that you have been involved in the debates and discussions, what is wrong with the one and the other.

Ms Collins

My understanding is that the basis of the entire problem was that another staff member who was also involved in the film and wasn’t mentioned and I understand that the other staff member, who is Fazel Khan, was airbrushed out of the photograph.

Prof Eitelberg

Had you had this knowledge, would you have approved the publication of this article?

Ms Collins

No

Prof Eitelberg

Thank you.  Did you at any time before this article appeared have any suspicion that there might be difficulties?

Ms Collins

No I didn’t.

Prof Eitelberg

Did you have any instruction from whatever source to, let us put it this way, to expedite the publication of this article for some reason?

Ms Collins

No

Prof Eitelberg

Did you deal with this article exactly the same way as with all the other articles?

Ms Collins 

Yes

Prof Eitelberg

Do you have the date when you first learned about the problem?

Ms Collins

It was Wednesday the 13th before the Mail & Guardian published the article.

Prof Eitelberg

Mail & Guardian article is Document No 6, in our bundle of documents.  Is that the article written by David MacFarlane?

Ms Collins

Yes.

Prof Eitelberg

So how did you come to know about it on the 13th?

Ms Collins

David MacFarlane had been trying to get hold of Professor Chetty, he was not in the office that day, he was at home then.  He had been very persistent in trying to get through to Professor Chetty and then he asked to be put through to me.  He then explained to me what initially the allegations were 

Prof Eitelberg

Who Professor Chetty or David MacFarlane?

Ms Collins

David MacFarlane.  

Prof Eitelberg

So David MacFarlane spoke to you on the phone?

Ms Collins

He said there was an allegation that another member of staff had been deliberately excluded from the article.  In fact he repeated the allegations that were then sent to me in an email, which is listed in the email that you have in your documents.  

Prof Eitelberg

That is document number 3, enquiry from David MacFarlane.  

Ms Collins

He said that Fazel Khan’s picture had been airbrushed.  That Mr Khan claimed that he had been refused funding by the university.  Sorry I have got the wrong.  He said that Fazel Khan had been taken out.  How did it happen that Fazel Khan had been airbrushed?  Why did the article not mention Fazel Khan.  It was alleged that Professor Chetty had refused payment towards Mr Khan’s travel costs and that a UKZNdaba journalist had in fact asked Mr Khan for information about the movie.  He told me these things over the phone.

Prof Eitelberg

I need to stop you there.  Did he say in the email and also on the phone that Khan stated these things as it is written, or did he say that Khan thinks it might have been so?

Ms Collins

Well he said that he said - Fazel Khan tolls me – when he talks about the issue.  He said the Mr Khan feels that there was a clear decision by management to leave him out of the article.  The other questions were not direct quotations or allegations.  I asked Mr MacFarlane to please send the email to me to confirm what he had said to be over the telephone in writing.  I also asked him to send me an email because I am not authorised to speak to the media without Professor Chetty authorising it.  Professor Chetty is the official spokesperson.  

Prof Eitelberg

I would now like to go into the technical aspects of what has been generally referred to as – airbrushing out -  What I am going to show is that it is not actually the technique of airbrushing that we use, but it is cropping and I would indicate as the witness is an expert.  Can we go back to the document No 6.  Mail & Guardian Article – The Stalin of the University of KwaZulu-Natal. – I would also like us to look at document No 7, the Stalin of UKZN, that is local and national.  This newspaper article apparently, allegedly has had access to both, the original picture and the altered picture.  Which one of these two pictures is the original one?

Ms Collins

I am assuming it is the one on your left.

Prof Eitelberg

Okay, and on the left the encircled face belongs to whom?

Ms Collins

Well I now know it belongs to Mr Khan .

Prof Eitelberg

Apart from the section with Mr Khan, are the other sections the same?  Or as far as you can see now?

Ms Collins

It appears to be very similar, but I mean if you look at the one on the right, whatever the person on the very far right is holding has been chopped off a little bit, against the other one and the train is …. In the second one.

Prof Eitelberg

Can you recognise the person second from left, in both?

Ms Collins

It is Sally Giles

Prof Eitelberg

That is Sally Giles as I know her.  Let us go to document No 6.  The Mail & Guardian article.  Both are allegedly originals and allegedly altered photos which was in the UKZNdaba are not the same photos as this here?

Ms Collins

No it has been cut

Prof Eitelberg

It has been cut and a number of people including Sally Giles are not longer on this picture.  Is that wrong, illegal journalistically unethical?  Is it done seldom, is it done often, that a person has been cut out.

Ms Collins

No, this is done all the time.  I mean we crop for various reasons.  We crop because the photograph is too big, or we crop because you only want certain person or persons in the photo.  We sometimes cut out just the head, or we cut out the background, or something on it.  Ya, they crop all the time.

Prof Eitelberg

Thank you.  I have here photographs of photos appearing in one of the newspapers.  That is the original, and it is not new or anything, it is an enlargement of the same thing and I have also enlarged by the same factor the  …. photos.  Airbrushing is alteration of the pictures in the photos without altering the size, without cutting.  I have taken the original photo, as it was and I have used scissors to cut just to the right of Mr Fazel Khan.  I did not care to cut Fazel Khan out, it is the same effect as cutting and then putting them together.  That is what has happened.  Now if we take the other picture and we accept that journalists, all the time crop pictures, would it be wrong to have published this?  If you had a purpose of showing that this person was important.  

Ms Collins

Can you repeat that please

Prof Eitelberg

Sorry.  If you were given an original photo like that, but for the purpose of its story, you needed to concentrate on one of these people here, would it be unethical or wrong to have cut this part off and only publish this.  

Ms Collins

No.  Journalists do it all the time.

Prof Eitelberg

And similarly instead of …..

Ms Collins

I would like to say that yes, people crop all the time, right.

Prof Eitelberg

Thank you.

Ms Collins

Photographers do all kinds of things, airbrushing etc., all the time, but I think the point about this is that nothing was done in our office to that photograph and that is the point that I want to make.  

Prof Eitelberg

So, I just want to clarify, it is not the airbrushing, it is actually cropping which is done by photographers such as Sally Giles for example.  Did you realise that Sally Giles was a photographer?

Ms Collins

I have to say that my understanding is that based upon what I was told, Fazel was airbrushed out and he was airbrushed out by Sally Giles.   And my understanding is that yes, journalists are allowed to crop all the time, however I understand that in this instance, and from what I heard from my own ears in a meeting that Sally Giles airbrushed Fazel Khan out.  It was not done by my office, but that was the airbrushing.

Prof Eitelberg

Okay, so you reply on that, we can examiner her later.

Ms Collins

Yes, that is the way I understood it, I don’t know why she did it.  

Prof Eitelberg

Is the fact that the person was left out the bad thing about the photograph, or was it because the photo was put together again and the way to suggest something else?

Ms Collins

It is my understanding that this is why this whole thing happened was because Mr Khan felt aggrieved about the photograph and the article.

Prof Eitelberg

Thank you.  Now, There has been, and we have in reference to document number 12, a transcript of a meeting, but we don’t need to go there.  There have been allegations that another journalist offered to you an article which did include Mr Fazel Khan, or reference to him in relation to the same trip to Turkey and in reference to the same film.  Can you explain to us who was the journalist, was that a University of KwaZulu-Natal journalist and what is your personal knowledge about this alleged submission of another article?

Ms Collins

At the time, on the day that Mr MacFarlane phoned me, one of the things he mentioned was the email sent to him was that Mr Khan had said he had been interviewed by an UKZNdaba journalist about his involvement in the making of the film.  I asked Mr MacFarlane to please provide me with the name of that journalist, because this was a serious question and I wanted to know so that I could conduct my own investigation.  And Mr MacFarlane told me that he couldn’t remember the name, but that it was quote, unquote, an Indian woman and my response to Mr MacFarlane was that there was no Indian woman journalist at UKZNdaba.  We have two journalists, as I have said before, Bhekani Dlamini and Chembeka Dlungwane, neither of whom are an Indian woman.  So that was as far as I was concerned when he asked me about the matter.  When I gave my statement, 

Prof Eitelberg

When you gave your statement to me?

Ms Collins

That is correct.

Prof Eitelberg

It was at that point that it jogged my memory, that in fact  we might be talking about a person called Beverley Sigamoney who is a freelance journalist who we have used on three occasions on articles that she has written.  She is a freelance journalist, she writes for the Post newspaper and magazines and she sometimes comes up with interesting stories which we may have missed.  For example, one of our students went on a round the world yacht trip and it was a woman and it was a lovely story and lovely photographs of her, and we picked it up and we used the article and the photograph and we paid her for it. However,

Prof Eitelberg

Can you just stop there.  When you say a freelance journalist, is she employed by the University  in some other capacity?

Ms Collins

No, not at all.

Prof Eitelberg

So she is not employed by the University at all?

Ms Collins

No, she is not and she is paid per word on our going rates.  She can submit as many articles as she likes, if we use them we pay her per word.  We don’t have the capacity to cover everything.  It struck me while I was giving my statement that it may well have been Beverley Perumal that Mr MacFarlane was referring to, although as I say she can only be described as a freelance journalist and I doubt whether she would have said she represented us, however she may have said I want to write an article and I will submit it to the Ndaba, and that is probably where the confusion arose regarding her position.   I went back to my – I need to explain that I edit and supervise the production of every single publication that comes out of the university.  We have very very limited capacity, I am the only editor there and I work at breakneck speed, as I am sure you all do.  I don’t remember …. If I did I wouldn’t produce something ….., but I went back and checked and I have actually brought copies.  What I did, I tried to run a kind of email trail of how this whole saga developed, and I have brought in copies.  I brought firstly the email from the … which actually sent me the story.  The one  on the Local Film, with the photograph that Sally supplied with it, and that was sent to me on Wednesday 12 July.  I then checked with the layout artist.  When she received the edited, you must remember that this is the June/July issue of the Ndaba.  I checked with her when she actually

Change of tape

I then checked and yes, there was an article from Beverley Sigamoney in the mail, talking about “Breyani and the Councillors” and it mentions Fazel Khan.  It was sent to me on the 28 August.  I received the article from Sally on the 12 July, the issue was sent for mail on the 7 August and I received the story from Beverley on the 29 August.  I hadn’t even opened it because it says “Breyani and the Councillors” and as soon as I receive something from Beverley, recently one of our Alumni, Phyllis Naidoo had a book launch at the University, and she sent me an article and I remembered that Bhekani had actually written it and I didn’t even open to read the story.  I don’t have time to look at stories that we have already covered, and we would have to pay someone when one of our own journalists have written about it already.  So that explained that mystery and I was very glad to clear it up, about the so-called Indian woman journalist, and these are the documents of which I have brought copies if you would like to see them.

Prof Eitelberg

Did you receive the submission from Beverley Signamoney long after the article from Bhekani was in lay-out?

Ms Collins

Yes.

Prof Eitelberg

Madam Chair, I have no further questions.

CROSS-EXAMINATION OF MS COLLINS

Mr Pithouse:  You have a copy of that photograph and you have worked in the media for a while so you can see the … and given that now you have cleared that Fazel was telling the truth and that he was interviewed, not by, but for the UKZNdaba.

Ms Collins

By Beverley, she would have 

Mr Pithouse

She would have interviewed him.

Ms Collins

It is possible I don’t know

Mr Pithouse

Given that possibility that in fact when your issue came out and Fazel saw that he was actually taken out of the photograph, that first of all, he would have been shocked?

Ms Collins

Yes.

Mr Pithouse

Would you also agree that it is rational that he would suspect, I am not saying that it was an accurate suspicion, but a rational suspicion that … given that he had spoken to Ms Sigamoney and when the article came out and then he wasn’t in the photograph?

Ms Collins

I don’t really know.  It is hard to estimate how someone else would feel.   

Mr Pithouse

Sure, I am just saying, is it possible that it would be rational to be aggrieved about something like that if it happened to you?

Ms Collins

Yes, but I would want to know what happened.

Mr Pithouse

Okay.  There is basis on the  … on evidence that is brought to this hearing that there was some kind of malicious intent on Fazel’s part when he said that he had been excised from the this.  Given your evidence, do you think it is possible that this was a simple misunderstanding, rather then malicious …  I am now again asking you to give an objective view, isn’t it possible then that given that mistake….very unclear …cannot hear the question
Ms Collins

It is possible except for one thing, I did mention it in my statement but we haven’t actually covered it,  that when Mr MacFarlane contacted me we had a meeting  where we tried to get to the bottom of  it before responding to the media, what had actually happened.  You have the minutes of that meeting, and Sally Giles stated in that meeting that she had airbrushed the photo, right?  That was my understanding, she was very upfront about it, we also made a statement the Mail & Guardian to that effect, that she was responsible and that she had airbrushed the photo.  She has also stated that she had done so with Mr Khan’s knowledge, so if that is the case, then perhaps the upset and, perhaps it wasn’t a shock, you know, if Mr Khan already knew, and Sally Giles stated that she had told him, she had made a joke of it and said look, I airbrushed you out of the photo, then it couldn’t have been such a surprise and a shock.  You know, under normal circumstances I would say yes, but if Mr Khan did know and Sally Giles told him, then it couldn’t have been such a shock.  

Mr Pithouse

Fazel will testify, and I am glad you mentioned the word joke, that Sally had shown Fazel the photo on her desktop and the whole context was jocular, and he had no idea what she was going to do with it, yes, so in that yes, Fazel knew of that photo …… in terms of your position, I am sorry, I terms of what you do know, you know that Fazel was interviewed for an article which, as you testified, he understood was for the UKANdaba, and would you agree that it is possible that a rational person on that basis, I am not talking about other, on that basis, could have assumed that something untoward had happened when the article came out and he wasn’t there.

Ms Collins

I think that anyone would.

Mr Pithouse

Thank you

Ms Collins

And I must add that …. This copy had been edited.

Mr Pithouse

But you admit that it is important that you mentioned that this person had interviewed …..   Okay let us quickly back to the point that you are making.  We are not concerned about whether Fazel was airbrushed or not, it is not relevant, what we are concerned about, is that it seems to me that when you saw the copy there was nothing unusual about it, but I want to ask you, is there a difference between, cropping in order to reduce the size of the photograph, and cropping in order to change the content of the photograph?

Ms Collins

Yes there is.

Mr Pithouse

Okay.  If people are removed from a photograph, and the photograph and the photograph …… unclear

Ms Collins

We don’t normally remove people from pictures.  Normally what you would do is, you know if somebody takes a shot say for example, of graduation and there is a huge page and you really want to centre on the people right in front being capped by the Chancellor, you might crop out all the background.  It is more focussed and not to waste any space, we don’t normally crop people out of a photo.

Mr Pithouse

If you  are, I mean if you do have to crop, would it be normal to crop from left to right, or select one individual and crop that individual out of the photograph?

Ms Collins

I can’t say, you must understand that the production person of publications has very very different skills as well, you will need to call in an ….

Mr Pithouse

Okay, but as an editor , I mean in your view, and … in this question I am not alleging that you were involved, you have testified that it is not a good thing ever, in your view though, has Fazel, as a person who worked, produced the film, …shared the projects and worked very hard to make a success of this, has he got grounds to feel aggrieved when the University publication presented a picture to the University community about this film as if Fazel was not involved.?

Ms Collins

I think I need to say that I don’t know who ,… this film and who was the … and who was the co-director, I don’t have this knowledge, so I can’t assume that it is correct.

Mr Pithouse

My question is, if what I said was correct, would he have grounds to feel aggrieved.

Ms Collins

I presume that once again, I think the …negative will tell you… I cannot tell you because I have no idea where it came from.

Mr Pithouse

We are not asking you that, we are asking you as a journalist, as a journalist and a professional, is it acceptable. Again I am stressing I am not suggesting that it was not the intention, is it acceptable to run a story that removes, that undermines the individual who was central to that project, or part of that project?

Ms Collins

May I say that this happens all the time and that it happens all the time in much more grand and important publications then the UKZNdaba.  It happens in the main stream media and it doesn’t happen always …. It is a fairly general occurrence.  Newspapers themselves ….calling Mr Brown Mr Ngcobo.

Mr Pithouse

Deanne, perhaps I wasn’t clear on this.  I completely accept that this is human error and that accidents can happen, that is not the problem, I mean, we accept that from your point of view there was no malicious intent, we do not object to that at all, what I am saying though is simply, I mean there is such a thing as intellectual property, okay?  A person works and writes a paper, he makes a film, Fazel’s intellectual property was not reported on in this article.  I am not asking you whether ….I am asking is that journalistic practice to report it in such a way?

Ms Collins

I think it is a personal thing between Sally Giles and Fazel Khan.  I would dearly love to know why it happened.

Mr Pithouse

I am not asking you how it happened, I am asking you whether it is right or wrong?

Ms Collins

I don’t know why it happened, and it is an issue between Sally Giles and Fazel

Mr Pithouse

You are not answering the question.  The question is, in your view, as a journalistic professional, is that article, is it acceptable in articles to deny the role that people pay in the project.

Ms Collins

Let me answer like this, 

Chair

Ms Collins you

Ms Collins

I would like to say one thing, it is extremely irregular.  If I had known of Mr Khan’s involvement, and I must repeat what I said in my statement, I did not know of Mr Khan’s involvement, it is one of the things I find distressing is that I did not know all the facts.  I only know now.  It is extremely regretted, if I had known about Mr Khan’s involvement I would have ensured that it was addressed.  If I had known that the photograph had been airbrushed I would have not have published it.  That is all I can say, it is extremely regrettable.  But as to the where’s and why’s 

Mr Pithouse

We are not asking you about that.

Ms Collins

I would dearly love to know myself, I think it is extremely regrettable.

Mr Pithouse

That is fine.

Chair

Yes Professor Eitelberg

Prof Eitelberg

Yes I would like to just say to Mr Pithouse not to pose questions which were answered clearly dependant on unproved allegations.  Like – who owns the collective property on the film. We have investigated that, we don’t know.

Mr Pithouse

As you know there was a strike, and Professor Chetty is quoted as saying “there has been an adversarial relationship between management and unions…” given that adversarial relationship, how do you and your staff ensure that the acrimony and the suspicion on both sides doesn’t become part, or … the work that you are doing.

 Ms Collins

I think one of the ….. I am sure you will recall that even before the strike in February, last year we published a photograph of staff large, in full colour…. We also published an interview with one of the leaders   very indistinct cannot hear    We interviewed Professor Rob Morrell who has interesting views on transformation,.... my own personal intention for the newspaper is to try and it should be a place where we all work, … captures the discipline and ideology …..unclear. … I believe that in that way we can attain some sense of ….  I am aware of …  and I argue very very strongly …..

Mr Pithouse

The article on Mr Rob Morrell, did that come out after the strike?

Ms Collins

The one with Rob Morrell was the second one and in the same issue there was …

Mr Pithouse

So you were working hard to take the newspaper, or the newsletter out of this conflictual situation and make it a more 

Ms Collins

I was trying to ensure that we 

The tape has deteriorated to such an extent I cannot make sense of what is being said

Mr Pithouse

What I want to know from you now, given your testimony about what you want to achieve with it and the work you have done thus far, it is the case that sometimes it is difficult, given the conflict on campus, which Mr Chetty refers to, it is difficult to get total partiality …. In other words, did you ….

Ms Collins

People will always see and believe what they want to see and believe.  Recently the tennis … course reported on submissions that had said that the that the …. did not sufficiently reflect the achievements of our …..  If every page of the UKZNdaba is devoted to the achievements of our staff … I have done, I can’t do Maritzburg, of the last three years that we have … Ndaba which points very clearly to the fact that the achievements of the institutions results of winning a … of our staff of our students, are the bedrock of the publication.  People will believe what they want to believe.  You repeat something …. I don’t believe that the publication is torn in any way between opposing views at the university.  People from across the board, from across competing ideological … from across campuses, disciplines, from support staff to academic staff, people send in their articles and want to see it in the newspaper.  I don’t feel we have any conflict in doing that.

Mr Pithouse

But would you acknowledge that sometimes there is a difference between what members of staff believe happened and what you believe happened.  Do you acknowledge that?

Ms Collins

Everybody has their own

Mr Pithouse 

We are not asking questions, but there is a strong school of thought in the media theory, if you look at why certain ideas, certain functions, certain prejudices often keep coming up and the belief that there are certain conspiracies about that.  Why certain things ….. focuses much more on self censorship then on acts of real intervention……. So given that and given that you have acknowledged that some people see a situation very different from you, and given that you testified that you rely largely on the submissions of individual staff members, is there not in principle the possibility that a staff member when submitting an article to you, could be submitting that article on the basis of their perception of what is acceptable and what is acceptable by the managers.  I am not saying whether it is rational or not, but if it is correct or not, but it could be possible that one could hold that view?

Ms Collins

I must say that I have been around the block a few times, but if I may answer in a different way, if I may have your patience for one second.,  Let us have a look.  The University won a gold medal at the Royal Show.  … came to visited the Aids orphans that our Medical School are working with.  The Mayor of Umdinduzi, who is also our alumnus promoted Disability Day.  We had an interview with Rob Morrell, we had a dialogue on Equity.  The Medical School organised a workshop for … so that we can work together on fighting the HIV Aids.   There is a secretary at the Law School who has a feral cat programme on this campus.  Professor Oosthuizen retired, he has done extensive research into African religion.  Chemistry building getting a new laboratories.  I won’t go any further, but really, I think it is quite clear we are a … – I really think that you are you are taking it to a level.  I would not publish anything that was racist, that was sexist, that was homophobic, that promoted hatred amongst people.  These are a little community newspaper, it is a – I would hate to say it, but it is a significantly little publication.  It is a place where people celebrate their achievements, where we give our information on – I have looked at other campus newspapers, I looked recently at the University of the Western Cape, there is a photograph of their Vice-chancellor on every single page of the campus newspaper.  Recently there was …. at one of the Technicons, the Recktor appeared on every single page of the campus newspaper.   Certainly our Vice-Chancellor is often there when someone comes over and gives us 4 million dollars, but I believe ….. it is not a tool to reflect anybody.   It is certainly not part of a major conspiracy.  You are giving it far too much …

Mr Pithouse

I did not ask you any question about conspiracy.  I said given the conditions on campus, is it possible that if someone gives information to you, not only to you but to Bhekani for someone like that could think that it is necessary for them to say disassociate themselves from a union rep, given that management and unions are … I did not say that there was a conspiracy.  I am saying given the way you work, is it not possible that that could happen, and I am not suggesting anything other then a 

Chair

What would be the relevance of the … because if there is an action like that by any individual, member of staff, what would she be trying to extract from the witness.  Lets assume something like that happens, how would it affect Mr Khan and your case?

Mr Pithouse

Well some of the charges against Mr Khan are framed in two ways, a stronger version and a weaker version.  The ones that are framed in the weaker version are really about how he responded to this.  The ones that are framed in the stronger version indicate that he had physically lied, and he could only lie if he had other knowledge about what would happen and comments made elsewhere indicate that there is a school of  thought that there was in fact a conspiracy between … the comments in the newspaper discussed by Professor Chetty indicating that there was some kind of conspiracy between Fazel and Sally ….  now we are arguing that this is entirely untrue,  it was all as a result of small mistakes, good faith, but because the climate on campus went bad that no one .. doing anything wrong.  But we need to show that it is possible for Fazel to rationally conclude that Sally took him out because she thought that it would be a bad idea for her to associate herself in an article on work she had done with a union representative, given the tensions between unions and management at that time.

Chair

And what would you want this witness to do.  Because you can argue that.  You have laid your foundation in your previous comments and your questions and I have allowed you a fair amount of latitude, but I am saying this witness has attempted to answer your question, she is obviously not going to be able to say what you want her to say, because she just explained that it was unwittingly.  I mean I will allow you to try and rephrase the question, maybe, because then I will understand what you are trying to tell us.

Mr Pithouse

I will rephrase it in a way that she can tell me.  She has already acknowledged that there are those tensions on campus.  

Chair

But she also said that she was above, she attempts to be above that. 

Mr Pithouse

And I said that I accept that, that is not a problem.  But do you also acknowledge that given the limited resources we spoke about, you know, with you managing all of these newspapers and so on, that you rely very much on what is submitted to you?

Ms Collins

I already said that.  I would also like to perhaps show you … very indistinct…  on the 29 August, Beverley also sent me some photographs.  She forwarded them …. And send a card in the photographs that Sally gave Beverley Sigamoney.  Now I didn’t understand, I don’t understand how Beverley hears about the film ….Fazel and I on the right, the guy on the left is Tintin.  I don’t understand if Sally was so afraid of what … in the University why she would have sent Beverley the photograph with Fazel Khan in it.  I don’t know what is going on between Sally and Fazel, I am completely in the dark, but

Sally sent a photograph to Beverley with Fazel in it.  Why Sally sent that one to us without him in it, I don’t know.

Mr Pithouse

We will get that information from Sally and we will clarify that when she gives her evidence later.  The same question that I just asked, are you dependant, given the lack of resources and so on, on what is … I mean you don’t go and double check?

Ms Collins

Let me indicate, I don’t want the impression created that, I said this is an insignificant publication in the sense of, it doesn’t have the effect of the Sunday Times.  However, I don’t want the impression created that we are running a mickey mouse operation.  I regularly phone people and say – you didn’t say when the conference took place – you didn’t say what the purpose of the function was.  Our journalists are instructed to check their employees and their sources.  We do the best we can, yes we are under pressure, yes we are under resourced but we do our best and in the light of afterthought, I must say it is extremely regrettable.  

Something missing – tape got stuck

Ms Collins

I don’t say .. the majority of our..  so the majority of our stories are coming from inside.  Staff members will alert our journalists in emails when they have a story.  If you take a crime reporter.  A crime reporter gets wind of a scene that has just happened.  They go there, but they are not allowed to go behind the police cordon.  Somebody has been murdered, they are not allowed to go to the … into the room and have a look at the body.  There is a policeman outside and the journalist asks the policeman, policewoman what happened and the policewoman takes purple … and the policewoman says – Its these purple coloured people, they have been mowing each other down again.  And the journalist goes and prints the story, but it was a yellow person and they have to retract it.  Things happen like that.

Mr Pithouse

We are not putting particular blame on you.  Our final final question, you spoke at length about the nature of the project of the UKZNdaba, the spirit in which it is conducted, but it sounds like an environment that is clear and emphatic and it is great, but just one final question, in the documents submitted by the prosecution, one is a transcript of a meeting in the office of Professor Chetty related to Mr Fazel Khan’s photo being airbrushed.  I don’t see your name on the list as attending.  

Chair

What document are we talking about?

Mr Pithouse

It is 12.1.

Ms Collins

I was away at the time.  

Mr Pithouse

You weren’t there?

Ms Collins

No.

Mr Pithouse

At this meeting Professor Chetty said the following, I will read the whole thing just so you can get a better sense of the content and then I will ask you the question.  He says – I think you know from our point of view, we want to know the truth. What happened?  Because as you can imagine, I am seriously embarrassed, the Vice-chancellor is embarrassed, Deanne Collins, Bhekani Dlamini are petrified about what is going to happen to them.  My question is, where you petrified, was Dasrath Chetty accurate in what he was saying?

Ms Collins

I have never been petrified, as you probably noticed today I am not petrified here either….

Mr Pithouse

So when Dasrath Chetty states

Ms Collins

It is his opinion

Mr Pithouse

States that you are petrified, he thinks that the staff are petrified, is that what he thinks?

Ms Collins

I am not petrified.

Mr Pithouse

Thank you, let me check with Fazel.     Just a couple of things that Fazel reminded me of.  One of them is – Does the newsletter go to all 8000 staff?

Ms Collins

Every single staff member, and to the student residences and in places like libraries.

Mr Pithouse

Okay so all member of staff receive it.   ….  Just one small thing, this film was featured in the Durban International Film Festival before the article came out and was written about and when we spoke to Bhekani just now he said it was reported in June, so he was wrong about that, given that film, this was the first time that a film produced by members of staff was shown at the film festival hosted by the University, isn’t it perhaps the case that there was some negligence somewhere along the line, that proper information about the film wasn’t know, given that it was shown on this campus by the film festival organised on this campus, sponsored by the campus and had a fair amount of publicity.  Couldn’t it be argued that there was some negligence, because all of that …. That there was some negligence on the part of the newspaper in that it failed to acknowledge Fazel’s role, given that it was so widely known before this article.

Ms Collins

….. trying very hard to do a job, I am also a fulltime .  we did not know.  By the same token we could say that one of our students recently was in the Netherlands…. He won first prize in an international competition ….. we didn’t know about it until … sent us a story and a photo.  As I say we rely, I mean Fazel could have sent us a story himself, we could have refused it, we cannot possibly know everything.

Mr Pithouse

We are not suggesting that  ( no we didn’t know)  - what we are saying is that Fazel had good grounds in thinking that 

Mrs Collins

With respect, I mean to say, that all the things we do, we think are very important.  That is human nature, but you can’t expect us to know about all the things that you do.  

Mr Pithouse

In the same document Mr Khan says– “I have discussed the movie before with Bhekani on several occasions.  After the … in February, after we went to Turkey, and I asked him to cover the story about the film, so like he has given us, not Deanne Collins, I have never spoken to her and I have never had dealings.  The only correspondence I have had from the newspaper thereafter was from Beverley Sigamoney.”  And then Professor Chetty says – I don’t know who she is.  And then Mr Khan said “She said that she is associated with UKZNdaba and she is doing a story, she is a freelances and she emailed me questions and I cc back and I responded and I cc back to Sally”  And then Professor Chetty says “There is no such person working for UKZNdaba”.  Fazel starts to say “Beverley Sigamoney is a young” and then he is cut off and Professor Chetty says “There is no such person.  I would know everyone”  Fazel says “Freelance”, and Professor Chetty says “No, we don’t have freelance journalists working for us.”  Now, this is significant because Fazel is accused of lying here, that he is the kind of person that would tell lies.  In your view, who is correct in this exchange, … correct, Professor Chetty or Mr Khan.  I am not saying that Professor Chetty is lying, I am saying, is he correct in what he is saying?

Ms Collins

I doubt very much if Professor Chetty knows the names of the freelance journalists.

Mr Pithouse

Who is correct, that is my question.

Ms Collins

No, I think he meant, he was correct, because I doubt if he ever knew, he certainly as I said in my statement, Professor Chetty has never met Beverley Sigamoney.  I have discussed getting freelance people with Professor Chetty, …. and he was aware that we had some people writing for us sometimes.  At this point in time he would have had no knowledge of whether there was someone at this point of time or not, and what her name is.

Mr Pithouse

I am simply asking you – let me rephrase it this way -  Are Fazel Khan’s statements here truthful?

Ms Collins

Khan is saying what he believed and Professor Chetty is responding to what he believes and Beverley Sigamoney is not a UKZN journalist, we have already established that.

Mr Pithouse

His words don’t say that – he says she is a freelancer – was he correct in saying that?

Prof Eitelberg

Madam Chair, can Pithouse please formulate the question correctly to Deanne Collins, because he read a long story and I am not sure what he is asking.

Mr Pithouse

I will ask you this question.  Was Fazel Khan correct in saying that Beverley Sigamoney was a freelance journalist doing work for the UKZNdaba?

Ms Collins

No, I still can’t say she is a freelance journalist doing work for us, because we have used a few of her articles – change of tape - I have to take some decisions in our division as a manager.  

Mr Pithouse

We are not suggesting that Chetty was lying.  …. That Fazel was lying and we believe that he was not - that is fine thank you very much for your time.

Chair

Professor Eitelberg

You want to re-examine?

Prof Eitelberg

Again very briefly.  Ms Collins you admitted that Fazel could have been shocked that he did not appear in the article.  Would your admission be, would you also admit that he could have been shocked?

Ms Collins

Yes.

Prof Eitelberg

You were told that he had full knowledge of the fact that he had been taken out of the picture that appeared in the article.

Ms Collins

That is what I said earlier, I said, you know – yes he could have – but my understanding was that he knew that he had been airbrushed out.  Sally Giles had already told him, that is what I understood.

Prof Eitelberg

Thank you.  Then another one, the defence lays much emphasis on the possibility that the tension on campus influenced Mr Khan’s thinking and ability to draw logical conclusions and the defence has argued that it was rational for him to assume, or justified for him to assume that he might have been a target for … attention, but my question to you is, you deal with all sections of the University, the executive, the unions, the union leaders.  In your own understanding and experience, are union leaders scared of conflict, are they generally easily intimidated or rattled by tensions on the campus?

Ms Collins

I can not answer that, I don’t have knowledge, I can’t say how unions react  - speaking very softly – I am also under a lot of pressure, I don’t have time to go around  - I think that there are tensions  - I think cannot hear what she is saying

Professor Eitelberg

No more questions.  Thank you.

Chair

Thank you Ms Collins.

EVIDENCE OF SALLY GILES

Chair

Can I just ask you, do you want to be affirmed or do you want to make an affirmation or do you want to take an oath?

Ms Giles 

I will affirm

Chair

Do you affirm that what you will tell the tribunal will be the truth and nothing but the truth, say I do.

Ms Giles

I do.

Chair

You are aware of the disciplinary hearing?

Ms Giles

I am

Prof Eitelberg

And, just for the record Ms Sally Giles, is your staff number 6618?

Ms Giles

Yes.

Prof Eitelberg

Where do you work at this University?

Ms Giles

I work at Westville in the Audio Visual department.

Prof Eitelberg

And what is your job in general?

Ms Giles 

I am a photographer and graphic artist.

Prof Eitelberg

We have clarified most things, but this hearing has a lot to do with the UKZNdaba, and an article in the June/July issue which was called  “Local Film”.   Did you write that article?

Ms Giles

No.

Prof Eitelberg

Who wrote it?

Ms Giles

Bhekani.

Prof Eitelberg

Okay, why did Bhekani write that article?

Ms Giles

He wrote it, he interviewed me and Tintin and he wrote the article.  

Prof Eitelberg

There appeared a photo in that article was it requested by you to send that photo?

Ms Giles

Cannot hear the answer
Prof Eitelberg

Now since this article was related to a film which was presented in Turkey, I think it is pretty common cause, I don’t need to go into details.  I need to ask you a question in relation to who created that film.

Ms Giles

Too soft

Prof Eitelberg

Sorry, you did?  (no) who created that film?

Ms Giles

Fazel and I.

Prof Eitelberg

Why did you and Tintin go to Turkey?

Ms Giles

Tintin, Fazel and I went to Turkey

Prof Eitelberg

How did it happen that you were able to pay for the trip to Turkey?

Ms Giles

The University.

Prof Eitelberg

How did you apply for the funds?

Ms Giles

I didn’t really apply personally, but it was, I think  Fazel who wrote a proposal and me and Tintin filled in and that went to, I think it went to Suren

Prof Eitelberg

Suren is who?

Ms Giles

My Head of Department.

Prof Eitelberg

Thank you, and then to cut a long story short, was, in the request Fazel mentioned?

Ms Giles

No

Prof Eitelberg

Who was it for?

Ms Giles

For me and Tintin

Prof Eitelberg

And you obtained it?

Ms Giles

Yes.

Prof Eitelberg

What was the purpose of the article that was written by Bhekani Dlamini?

Ms Giles 

It was basically about me and Tintin in terms of our being technical staff and being support staff and the fact that it is a bit unusual for support staff to obtain funding.

Prof Eitelberg

You may be surprised that I don’t ask a lot of detailed questions, but I am sure the defence will ask questions, but just to go over this ground.  It was about you and Tintin and technical staff.  Is Mr Khan technical staff?

Ms Giles

No.

Prof Eitelberg

What is he

Ms Giles 

He is an academic

Prof Eitelberg

Much has been said about

Chair

Sorry what was his role in the film, in the production of the film?

Ms Giles 

He was the researcher

Prof Eitelberg

And you were?

Ms Giles

Well I recorded it, I edited it.

Chair

So you were the director?

Ms Giles

Well that as well as an  ……

Prof Eitelberg

It is a pity that ….  Did you have, was that the only photo that you could have submitted?  

Ms Giles

I had another photograph of me and Tintin.

Prof Eitelberg

Without or with Khan in that other photograph?

Ms Giles

No, it was just Tintin and myself?

Prof Eitelberg

Why did you not submit that other photograph?

Ms Giles

I didn’t submit that one because personally I didn’t really, it wasn’t a great photograph, we were quite small and indistinct and there was a lot of white background.  I decided to use something that was unique

Prof Eitelberg

Who took the photo that you didn’t like and the one that you finally submitted?

Ms Giles

Fazel took the photo of me and Tintin.

Prof Eitelberg

Both of these photos, okay

Ms Giles

Oh no, he didn’t take the other one

Prof Eitelberg

Who took the other one?.

Ms Giles

Ummm somebody took it

Prof Eitelberg

Okay, so it wasn’t you?

Ms Giles

No.

Prof Eitelberg

Please answer my questions.  What happened then when you didn’t like that photo?

Ms Giles

Which photo?

Prof Eitelberg

You didn’t like the photo with you and Tintin

Ms Giles

Okay, well then I took the other picture and it depicted people at the train station which was visually … and I took a decision to - Fazel was in the picture and I took the decision to take Fazel out because the article was about technical staff.

Prof Eitelberg

Is that correct to say that then, in your mind you substituted an altered picture for another one with no reference or information content as far as the subjects of the article were concerned?

Ms Giles

Cannot hear the answer
Prof Eitelberg

Thank you.  Did you consult Mr Khan about the altered photograph, if yes, in what form?

Ms Giles

Fazel came to my office and 

Prof Eitelberg

Could you please speak up – we cannot hear

Ms Giles

Sorry

Chair

I have been asked to speak to everyone and ask them to raise their voice because there is some difficulty with the equipment and the acoustics are not very good.

Ms Giles

Fazel came into my office and we were chatting and I cropped the picture and I showed him, that was the picture from his camera and I showed him the picture in the office.  Then Tintin came in and we basically had a bit of a jolly atmosphere actually.  

Prof Eitelberg

Did you make it clear to Mr Khan , and you can also comment on Tintin, what was the purpose of that alteration?

Ms Giles

Yes

Prof Eitelberg

How did you make it clear?

Ms Giles

I said that Bhekani was doing a story and then he laughed.

Prof Eitelberg

What was the reaction from Tintin?

Ms Giles

From Tintin?

Prof Eitelberg

Yes.

Ms Giles

I don’t think he commented

Prof Eitelberg

And what was the raction from Mr Khan?

Ms Giles

He didn’t say anything.

Prof Eitelberg

He didn’t say anything?

Ms Giles

Well not, don’t do it or whatever.  We actually just laughed about it.

Prof Eitelberg

Okay now.  That was upfront.  In hindsight, what do you think about having submitted this picture to Bhekani for publication in the UKZNdaba?

Ms Giles

In hindsight meaning after?

Prof Eitelberg

After you learnt about the newspaper articles on the 15 September, I think.

Ms Giles

Umm in hindsight I thought that I probably should have told Bhekani that I submitted an altered photograph.  But to be perfectly honest, in my head I had shown it to Fazel so I saw no point in doing that.  And also in hindsight, actually, a lot can be said in hindsight.

Prof Eitelberg

Okay.  What is your relationship to Fazel Khan in general, in particular, is there any reason for you to have any animosity towards Fazel Khan  or so motive to pay back or something, anything?

Ms Giles

No, he is my colleague, he is my lecturer and he is my friend and he is still my friend.

Prof Eitelberg

Could it have been that you were put under pressure from the authorities at any level at the University to do this to Fazel Khan?

Ms Giles

You mean to crop him out of the picture?

Prof Eitelberg

Yes.

Ms Giles

No, there is no reason.

Prof Eitelberg

Madam Chair I have no further questions.

Chair

Mr Pithouse
CROSS-EXAMINATION OF MS SALLY GILES

Mr Pithouse

Sally, there is a few things I need to go through carefully.  The first thing is that we need some more information from you about the exact circumstances under which Fazel was shown with Tintin the photograph.  You said now that it was a joke  

Ms Giles

We were jolly

Mr Pithouse

So do you think it is possible that when Fazel saw the picture on your computer and … do you think it is possible that he thought that it was a joke?

Ms Giles

Just the way everything has gone, it is possible I admit.

Mr Pithouse

So in your view it was possible?

Ms Giles

Yes

Chair

You need to talk up a bit, I am struggling to hear and if I am struggling to hear, so will the record

Mr Pithouse

Well even my voice   …still cannot hear what he is saying …You just need to repeat that comment

Ms Giles

I think in hindsight and all that happened, and I have been very confused, I thought I said that …and that everyone understood

Mr Pithouse

Okay, so you do agree Fazel could have thought that it was just a joke?

Ms Giles

Possibly

Mr Pithouse

Okey.  When you spoke to Fazel, and we not in any in this question alleging that you have done anything wrong, we are just looking for an explanation of how this series of small errors could have taken this situation to where it is.  When you spoke to Fazel about it, did you specifically say to him – in a formal way, I am formally requesting permission for us to publish this altered photograph?

Ms Giles

No about it being published,  I think I just said, it is going to be submitted and I didn’t know if it was going to be published or not.   ….. I didn’t even know if the article would even go into the Indaba.  

Mr Pithouse

Okay.  I think that is very important.  Just with regards to the film – you testified that you did the camera work.  How did you get involved in this whole project in the first instance, how did you get involved ….indistinct….

Ms Giles

From advice and particularly Fazel, he asked me to come and take part in a march and he had a video camera and he was also documenting it on camera and he …cannot hear the rest … and I began documenting on it    …..

Mr Pithouse

Okay.  And then you decided you were going to make a film.  (Yes)  What was the nature of the relationship.  How did you work together ……  

Ms Giles

It was very loose, very informal – you are in charge of this and I am in charge of that, you know, that type of thing.  

Mr Pithouse

Because some time during the process you were co-directors?

Ms Giles

Fazel was the researcher and the film director – we worked together.  I would call it a co-production actually.

Mr Pithouse

Co-production would be more reasonable.

Ms Giles

Actually in the opening credit it says, filmed at ….

Mr Pithouse

So as co-producers it would come up on the screen by Giles and Khan.

Ms Giles

Personally I would say that it was a co-production.

Mr Pithouse

Okay.  Is it correct that it wasn’t actually Bhekani who approached you for an article. Who approached you on this?

Ms Giles 

Somebody from …  phoned me, Beverley something

Mr Pithouse

Beverley?

Ms Giles

…..cannot hear …

Mr Pithouse

The previous witness testified that Beverley was writing an article, or hoping to write an article foir the UKZNdaba.

Ms Giles

She told me she was from the Witness

Mr Pithouse

She told you she was writing this article.  Okay, and included in this the witness showed a photograph to be included, now that photograph included Fazel.  Can you explain to us why when you were dealing with Bhekani,  Fazel was not in the article, but when dealing with Beverley he was left in?

Ms Giles

In the article with Beverley, I knew she was interviewing Fazel, and in the article with Bhekani it was just about Tintin and me.

Mr Pithouse 

Okay, so this is going to be very very important so I want you to think very carefully about this.  Am I correct in understanding that in your view Beverley approached you, she wanted to do an article about you and Fazel?

Ms Giles

Well it was about the film.

Mr Pithouse

About the film?  (yes) and therefore if it was about the film you wanted the photograph to include Fazel because in your view he was a co-producer?.  

Ms Giles

Yes

Mr Pithouse

 Okay, so Bhekani’s article, in your view was not about the film?

Ms Giles

No, it was about us as individuals.

Mr Pithouse

It was about you as technical staff (yes)  Okay, so it wasn’t an article about the film, it was an article about you going to Turkey as technical staff.  Where did the idea come, from where did the idea come to focus the article on the technical staff, in order words on the technical, rather then on the film, or specifically, rather then on all of the people who worked from the University staff.  Where did the idea come from.

Ms Giles

Well I think it was a bit of a mutual discussion between Bhekani and myself.  

Mr Pithouse

So you and Bhekani discussed the article and

Ms Giles

Well he discussed it with me, he knew that Tintin and I went to Turkey and he came and said, would you do an article and I said yes.

Mr Pithouse

Okay, so Bhekani was aware that you and Tintin went to Turkey?

Ms Giles

Yes, I had told him.

Mr Pithouse

You had told him.  What was the context of that conversation?

Ms Giles

Cannot hear response

Mr Pithouse

Okay.  You talked to Bhekani about this article, did you mention that Fazel had gone to Turkey as well?

Ms Giles

I can’t remember

Mr Pithouse

You can’t remember.  

Ms Giles

The general spotlight was going to be on the technical staff, I thought he knew.

Mr Pithouse

Okay, so you were under the impression that it was generally known that  … including Fazel, so you don’t recall specifically saying he was, or you saw no reason to 

Can not hear response 

Chair

Can you please speak up I cannot hear  - Maybe what you can do is face forward, or face me

Mr Pithouse

The question was, was your assumption that Bhekani had known that Fazel had gone to Turkey?

Ms Giles

People knew that Fazel was part of the whole deal. 

Mr Pithouse

Okay, in your discussion with Tintin, sorry, in your discussion with Bhekani how did it come to be that a photograph would be included, was it his idea or your idea, how did that come into it?

Ms Giles

I think it was his idea, I honestly can’t quite remember, but all I know is the idea was that for support staff it was a little bit of a rare thing for us to go on this trip to Turkey.

Chair

Can I just find out, when you say support staff, what do you mean?

Ms Giles

Well we are not academic staff, we fall under support and admin staff.

Mr Pithouse

Okay.  So in your view the article focussed on yourself and Tintin because you were support staff and that was what the whole project was about?

Ms Giles

Yes.

Mr Pithouse

It is one thing to say you are focussing on support staff, it is another thing to excise, completely cut out the contribution of somebody seen as an academic.  Was it your intention that Fazel be completely cut out?

Ms Giles

No

Mr Pithouse

So how did that happen then?

Ms Giles

I just answered the questions Bhekani gave me.

Mr Pithouse

Okay.  

Ms Giles

He was asking us questions in the first person.  I got a list of questions and so did Tintin, he was asking us how our personal feelings were about xyz.

Mr Pithouse

So is it your testimony that he didn’t know the answers …..

Discussion becoming very difficult to transcribe

Mr Pithouse

To my mind it doesn’t follow.  If I am writing an article 

Ms Giles

I don’t know what he would have written in the final article, I just saw the article

Mr Pithouse

Okay you are saying that you didn’t know that Fazel wouldn’t be mentioned?

Ms Giles

I didn’t know.

Mr Pithouse

The question that, I am sure you have been asking yourself, and that is why did you decide to crop Fazel out of the picture?

Ms Giles

Because, the reason is …

Mr Pithouse

I just want to know

Chair

I think she answered that earlier on – she said one, the picture was visually more appealing and two because it was about the technical staff, she didn’t think it was important to have him there.

Ms Giles

I could have used it, but I just didn’t like it.

Mr Pithouse

She has stated that, because the article is about technical staff, but I want to know why you did that because that article is, you know,  there are examples of that, if an article is written about you and Tintin it doesn’t mean necessarily that Fazel had to be removed from the picture.  It doesn’t necessarily follow.  

Ms Giles

But that is why I

Chair

But that is her reasoning.  You asked her what her state of mind was at the time that it was done, and what happened subsequently you can ask a different question about that, but she has already answered the question and unless you feel that she didn’t answer it completely, or you think there is another answer, but there is no purpose in repeating the question.

Mr Pithouse

In retrospect

Ms Giles

In my mind it was his camera and I wouldn’t feel comfortable ....... but he knew, he used it in another form anyway, it was off his camera.

Mr Pithouse

I am not sure if that is to the satisfaction of the chair, and if not I apologise, but what I want to know is, why did you think that because the article was about the support staff it would be a good idea to cut Fazel out, what made you do that, what was your train of thought?

Ms Giles

He wasn’t in the article.

Mr Pithouse

Because he wasn’t mentioned in the article?

Ms Giles

As far as I was aware

Mr Pithouse

Did you know whether Bhekani had spoken to Fazel?

Ms Giles

No

Mr Pithouse

You didn’t know. But if you didn’t know whether Bhekani had spoken to Fazel, how did you know that Fazel was not going to be in the article?

Ms Giles

Because I knew it was about technical staff.

Mr Pithouse

But if the focus was on technical people, it still may have been possible that Fazel could have been mentioned in a line, it could have said so.  It is amazing that technical staff are attending conferences about the film which was worked on by you three people.  

Ms Giles

Your question?

Mr Pithouse

The question is, how did you know that Fazel was not going to be mentioned in that article?.

Ms Giles

Because I knew the focus was about technical staff.

Mr Pithouse

But that does not preclude the mention in passing of Fazel, does it?

Ms Giles

Well if Bhekani wants to do it that way, it was up to him to do it.  …….

Mr Pithouse

There are two other things that we discussed.  The first is something which we discussed with all the witnesses, which is the climate following the strike.  The bad relationship between management and unions.  Were you aware of this, what was the relationship like between  ……

Ms Giles

We were aware of all the tensions.

Mr Pithouse

You were aware that there were tensions.   How serious were the tensions?  

Ms Giles

I think people were aware that there was tension after the strike, because a lot of the strike action had kind of targeted Chetty.  

Mr Pithouse

So people were aware of the tensions and they were aware that 

Ms Giles

I would say that generally there was a vibe so to speak.

Mr Pithouse

Okay.  Were you aware that Professor Chetty takes overall responsibility for   publications?

Chair

Just as a matter of interest, I keep on hearing about the strike, I am sorry, what was the strike about?

Mr Pithouse

Do you want this to be on record?

Chair

Okay, maybe we can talk about it.

Prof Eitelberg

Madam Chair – strike action has no direct relevance to this, it wasn’t about this article, it wasn’t about the film, it wasn’t about the trip to Turkey.

Chair

Okay, I think what he is trying to establish is whether there were tensions at the time, and she has just made reference to the fact that she was aware of the tensions after the strike.

Ms Giles

Well, I think it was a general feeling on campus.

Prof Eitelberg

Madam Chair I don’t think she is the right qualified person to answer that on behalf of the general atmosphere.

Chair

Okay, so do you have an objection to the question professor?

Prof Eitelberg

Yes, I actually do, yes.

Mr Pithouse

My question was not what is the general view, my questions are specifically to her, was she aware.  I think her answer was that she was aware because of the general tensions.

Chair

I will allow that.

Mr Pithouse

Thank you.  In your view is it possible that the reason why the focus was on the technical staff was because either yourself or Bhekani, or both, suspected that it would not be expedient for yourselves to do a story about Fazel given the nature of the tensions in the University.  Do you think that could possibly have impacted on your decision to focus on the technical staff?

Ms Giles

I don’t know what to say

Mr Pithouse

I am asking you, in your view is it possible that the tensions between Fazel and Prof Chetty, and the fact that Prof Chetty was the head of the paper

Ms Giles

He is not the head, …

Mr Pithouse

He takes overall responsibility, do you think that could have been a factor in the decision to focus on the two of you and exclude Fazel?

Prof Eitelberg

Madam Chair Sally Giles doesn’t know Chetty, according to her it is Deanne Collins, how can the defense ask questions about someone who she doesn’t even know was the head.

Chair

Yes, Mr Pithouse, she has already said that he is not the head and in her mind Deanne Collins is , so you need to rephrase your questions.  

Mr Pithouse

What do  you understand Professor Chetty’s position is on this campus?

Ms Giles

He is the head of Public Affairs

Chair

He is the head of what, sorry?

Ms Giles

Of Public Affairs

Mr Pithouse

Does UKZNdaba fall under Public Affairs?

Ms Giles

Yes it does.

Mr Pithouse

Okay, so obviously Deanne Collins reports to Prof Chetty?

Ms Giles

Ya, but she is the Editor so I mean I don’t know how they work there, but I know Deanne Collins is the Editor.

Mr Pithouse

Who do you think her line manager is?

Ms Giles

Prof Chetty

Mr Pithouse

So is it possible, I am not saying it is certain, is it possible that the decision taken by yourself and Bhekani, taking into account the …

Ms Giles

Not sure what is said

Mr Pithouse

That decision, is it possible that it was taken because of the well known tensions between Fazel and Prof Chetty?   Is it possible that those tensions influenced you?

Ms Giles

I can’t speak for Bhekani.

Chair

We already have his evidence on tape and that is not his evidence Mr Pithouse

Ms Giles

Speaking for myself it was an article about technical staff.  

Mr Pithouse

So those tensions didn’t play any role

Ms Giles

….. the brief of the article

Chair

He asked a question, could you answer  that question, he said the tensions didn’t play any role.  What is your response to that?

Ms Giles

The tensions didn’t play any role in the article

Mr Pithouse

But my question was, wasn’t it possible that the tension played a role in you making the technical staff the focus of the article?

Ms Giles

No.

Mr Pithouse

That didn’t play any role?

Ms Giles

No.

Mr Pithouse

You and Tintin got funding to go to Turkey?

Ms Giles

Yes.

Mr Pithouse

You testified that Fazel helped you to write the motivation for this?

Ms Giles

Yes

Mr Pithouse

Was there any discussion between you and Fazel as to why he was not putting in his name to get funding to go to Turkey?

Ms Giles

I think because it was going through our department

Mr Pithouse

Can you explain that?

Ms Giles

The address, as far as I remember the proposal, I think it was through Suren.

Mr Pithouse

So the proposal was through your department?

Ms Giles

Yes

Mr Pithouse

I mean it was about funding for me and Tintin

Ms Giles

Were you asking the Head of Department to motivate to someone else for funding, was that the nature of the letter/

Ms Giles

I can’t remember how it happened.  At some point Prof Bawa was spoken to, and I think….. Prof Bawa was supposed to have a meeting, or I think Prof Bawa actually said that if we could find a way to go he would support us basically and then all I know is that Tintin negotiated with Prof Chetty and the negotiation was done and ….. but I really wasn’t too worried about which …

Mr Pithouse

In your view why is it that Fazel didn’t apply for funding and get funding in the same way that you did?

Ms Giles

In my view it was going through the Audio Visual

Mr Pithouse

What made you think that?

Chair

Sorry I didn’t hear the last bit – you say in my view it was going through the Audio Visual or to?

Ms Giles

To.  And I actually suggested to Fazel that because Fazel, I mean I suggested to Fazel that he should try and get funding from – background noise -  discuss it, or maybe get something from research funding, but then I think …. and Fazel had already booked his ticket prior to …. And I don’t know how funding operates.

Mr Pithouse

Okay.  Do you know anything about Fazel being denied funding?

Ms Giles

I didn’t even know he had been denied funding.   Was Fazel denied funding?

Mr Pithouse

Fazel said that he had applied  in writing to Prof Staniland and that proposal to Professor Staniland was made together with your proposal, is that the case?

Ms Giles

Sure

Mr Pithouse

So you did know something about the proposal?

Ms Giles

Did you apply or was it a formal ……?

Mr Pithouse

I think we are supposed to be asking the questions – but are you aware that

Ms Giles

Yes you reminded me now, I vaguely remember 

Mr Pithouse

That is actually from

Ms Giles

But I still don’t see how it is relevant to 

Mr Pithouse

Well, when you were in Turkey with Fazel, Fazel’s wife …. Khan, Tintin did you all have a discussion in Fazel’s hotel room about the question of funding, do you recall having a conversation about that at all or are you saying that it didn’t happen or that you don’t remember?

Ms Giles

No, I am not saying that didn’t happen, I am just saying that – can you give me some more information?

Mr Pithouse

Well we will bring a witness, tomorrow I think, who will testify that you were present in the room and that Tintin had a debate, which he has had many times before that Dasrath Chetty had told Tintin that Fazel would not get any money from their funding – the actual words were …. and that is what Tintin said to Fazel.  Do you recall that conversation in the hotel room in Turkey with Tintin present, Fazel present where Tintin said that Dasrath Chetty had told him that Fazel would not get any money to go to Turkey?

Ms Giles

I can’t remember

Prof Eitelberg

Madam Chair it is … to what she can testify here, he should ask Tintin

Mr Pithouse

We will ask Tintin when he comes

Chair

But if the allegation is that she was present, I think he is entitled to ask her, but if she says she can’t recall it is different.

Mr Pithouse

I suppose she doesn’t remember or she is not denying it, she says she doesn’t remember, she is not denying it.    Okay.  At any other time had you heard Tintin say that Professor Chetty had told him that he would ensure that Fazel would not get money to go to Turkey?

Ms Giles

………..cannot hear…..

Mr Pithouse

In general,  - there is far too much background noise – I cannot hear the question

Ms Giles

Umm - There was a rumour about that

Mr Pithouse

Can you tell us the nature of the rumour, what is the content of the rumour?

Ms Giles

It was that Tintin and Chetty were involved in the funding and Tintin basically said that, as far I was concerned Fazel was making his own arrangements

Mr Pithouse

Sure, Fazel was making his own arrangements but  

Ms Giles

But I do actually remember Tintin saying 

Chair

Sorry can you just speak up, you said I do actually remember Tintin?

Ms Giles

Stating something along those lines, yes

Chair

Along which lines?

Ms Giles

That that was what Prof Chetty said

Chair

That he wouldn’t fund?

Ms Giles

Fazel

Mr Pithouse

Do you recall when or where you were when you had this conversation?

Ms Giles

I don’t think it was with anyone else

Mr Pithouse

Do you recall anyone else being present?

Ms giles

No, I think he just said it in passing.

Mr Pithouse

Did he say why Professor Chetty had told him that about Fazel?

Ms Giles

No.  

Mr Pithouse

Just one final question Sally.  If it was rumoured and Tintin had said to you that the University was, in view of all of that, do you think that the University had said they would fund Tintin and Sally but they were not going to fund Fazel, do you think it is possible that there was pressure, that other people felt pressure to not associate with Fazel?

Ms Giles

N o I didn’t.
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MR PITHOUSE   ...[T3A CONTINUES AS FOLLOWS] that you had told him that they ...[inaudible].  Did that lead you to think that it would be in your interest not to be publicly associated with ...[inaudible]?  ‑‑‑  [Inaudible].

One final question, sorry.  Let me ask you ...[interjection].  ‑‑‑  Sorry, I need to say something else about the funding.  When Tin Tin said that, I still thought that it was going to the audio visual centre.  So, to me it was nonsensical first of all that Fazel would have been included in funding all additional staff.  So, I think that's why it didn't sort of enter into my head.

But later ...[inaudible].  ‑‑‑  But I do remember Tin Tin stating ...[inaudible - speaking simultaneously] running around with the documentation and whatever.  I don't know what was said, but ...[inaudible].

It's being alleged in certain forums that you and Fazel deliberately planned ...[inaudible].  ‑‑‑  No, ...[inaudible].

Let me just finish the question, sorry.  Deliberately planned causing embarrassment to the university.  Is that true?  ‑‑‑  No.

CHAIRPERSON   Sorry, I don't understand your question.  The witness and Mr Khan?

MR PITHOUSE   Yes, it's been alleged that they deliberately did this to embarrass the university.  ‑‑‑  [Inaudible].

In retrospect do you think what happened was a mistake?  ‑‑‑  [Inaudible].

Do you regret what happened?  Do you regret having ...[inaudible]?  ‑‑‑  No, I don't regret taking ...[inaudible], but I think in hindsight I wouldn't do the ...[inaudible].  I think that's what I regret.

Just the final question.  The money that you received, what would it ...[inaudible].  ‑‑‑  Subsistence, food and hotel.

So, you used that money to pay for hotels and travel.  [Inaudible].  ‑‑‑  It was a stipend of 150 dollars a day.

How many days?  ‑‑‑  All the days we were there, which I think were eight.

Eight days at 150 US dollars a day?  ‑‑‑  Ja.

Plus your airfare?  ‑‑‑  Plus the airfare ...[inaudible].

Okay, thank you.

NO FURTHER QUESTIONS BY MR PITHOUSE   

RE-EXAMINATION BY PROFESSOR EITELBERG   Just to clarify the point about your knowledge in respect of whether Bhekani was writing an article only about Tin Tin and yourself, or whether he might have been writing an article about you two plus Fazel Khan or something else.  Do you remember the E-mails sent to you by Bhekani Dlamini, and I would like to take us to document No 14?  If you look at the bottom of that page, it seems as if Bhekani didn't send the E-mail directly to Tin Tin, but sent it to you and asked you to forward it to Tin Tin.  ‑‑‑  Yes.

Is that correct?  ‑‑‑  Ja.

Did Bhekani ask you to forward similar questions to Fazel Khan or anyone else?  ‑‑‑  No.

Thank you.  There were questions posed to you in respect of Fazel Khan of a group of people that decided to have something to do with ...[interjection].  ‑‑‑  [Inaudible]... ukzndaba.

The ukzndaba article, and it was stated that Fazel Khan was or might have been in conflict with people in the executive.  To your knowledge, is that the only person that was or might have been in conflict with the executive during this year, during the tensions and during or after the strike?  ‑‑‑  Sorry, I don't think I understand.

Was Mr Fazel Khan the only person in conflict with some people in the executive?  ‑‑‑  Oh, you mean at the varsity?

Yes.  ‑‑‑  No, ...[inaudible].

Yes, in particular on questioning Tin Tin, my thinking also ...[inaudible] conflict with some people in the administration and management?  ‑‑‑  Not to my knowledge.

Is he not a trade unionist?  ‑‑‑  No.

Thank you.  I don't think it came out very clearly, but you wanted to ask this question.  When you were asked about the funding requests going through your division or department, is or was Fazel Khan an employee of your division or department?  ‑‑‑  No.

He wasn't.  Thank you.  And then I have another one, but you've already answered that.  Thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Can I just ask you a question.  When you gave your evidence earlier on you said that Mr Khan wrote your funding request.  ‑‑‑  Yes.

If he's not in your division, why would he do that?  ‑‑‑  Well, I think he was trying to help me and Tin Tin get funding.  I don't have any experience of how funding works and I've never been ...[inaudible], so he was actually going out to help us.

Thank you, Ms Giles.  ‑‑‑  Is that it?

PROFESSOR EITELBERG   That is it.  ‑‑‑  Okay.  Thank you.

WITNESS EXCUSED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PROFESSOR EITELBERG   The next witness is waiting outside, but may I request a 20 minute break.

CHAIRPERSON   Okay.

HEARING ADJOURNED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

ON RESUMPTION
SUREN NAIDOO  (sworn states)

EXAMINATION BY PROFESSOR EITELBERG   Thank you for making yourself available.  The university has called you purely to clarify some details about the application for funding for two of your employees, Sally Giles and Tin Tin with regard to - I draw the panel's attention to document No 16 and then we go to 17.  I'll give this to you.  Are these two pages minutes of an audio visual centre staff meeting on 13 March and on 28 March 2006?  ‑‑‑  Yes.

Is that before two of your employees left for Turkey to present ...[inaudible]?  ‑‑‑  Yes.

What was discussed at that meeting in respect of funding?  ‑‑‑  I think what happened there at this meeting, what normally happens on a Monday ...[inaudible] is that I'm informed of certain activities that actually transpire on campus regarding the work details and so on, and it was during that meeting that it was brought to my attention that two staff members were invited to a film festival in Turkey.

And who were these two staff members?  ‑‑‑  It's Sally Giles and Tin Tin Pillay.

Who informed you about it?  ‑‑‑  I think one of the two must have informed me during the meeting.

Did anyone inform you about other people who might have been involved in that trip?  ‑‑‑  Well, at that time I knew of Mr Khan's involvement with Tin Tin and Sally.  That's how actually the relationship began ...[inaudible].

Yet your minutes only refer to two of your people, is that correct?  ‑‑‑  Ja.  It's a meeting with the general staff and myself ...[inaudible].

Is Fazel Khan a member of your staff?  ‑‑‑  No.

Thank you.  Then subsequent to this - in fact can I please have these two pages back.  Was that the first time that this trip came up for discussion?  ‑‑‑  I can't recall, but it would have been and that's how it normally should have been brought to my attention.

Okay.  Then is that true that you were involved in "I'll be writing or passing requests for funding on behalf of Sally Giles and Tin Tin"?  ‑‑‑  Well, it's procedural that I get a letter of some sort indicating what they want to do, if they want to ...[inaudible].  At that time that's when I requested a reason.

I refer the panel to document No 17.  It is a letter addressed to Professor Chetty and signed by all of the people and then the head of department is crossed out.  Can you please talk to the significance of that letter?  ‑‑‑  Well, this letter was brought to me by Sally Giles and S Pillay, I'm not too sure which one, but it ...[inaudible] a motivation for their trip to Turkey and I'm not too sure whether this letter had gone out to public affairs at that time, but I wasn't the author of this letter.  So, therefore when it came to me I said, "This is not my letter", therefore I said, "It should not carry my name.  It should be signed by either you two and a copy of this should ...[inaudible] because I wasn't involved, but I will support it because ...[inaudible]".  So, whether it was done by Sally Giles or somebody else, it made sense of what were their responsibilities towards this trip and ...[inaudible].

Is there a - well, what ...[inaudible].  Did you then ...[interjection].  ‑‑‑  Well, I suppose at this time - well, what they actually did was also send it out to Prof Chetty, I'm not too sure.

Is that where your involvement ended?  ‑‑‑  Well, you see, the problem is that I think Prof Chetty called me and said, "Listen, two of your staff are going.  Why didn't you make funds available".  I said, "I have no budget to actually send them".  He says, "Okay, I'll make a certain portion of the figure available, but ...[inaudible] your line manager", i.e Professor Bawa.  I ...[inaudible] or I'm not too sure whether this letter had also gone to Professor Bawa also, but I had sent it to Professor Bawa.  [Inaudible].

In your dealings with this funding, was there at any time in your discussions with Professor Chetty or anyone else above you the name of Fazel Khan mentioned?  ‑‑‑  No.

Thank you.  ‑‑‑  I was under the impression that from that side, for me to write this letter was only to motivate their case.  I was under the impression that Mr Fazel Khan only had funding to sort out.  [Inaudible]... said to me ...[inaudible] Sally Giles or Mr Pillay having ...[inaudible].

Thank you very much.  Can I please have that back.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

MR PITHOUSE   We have no questions for this witness.

NO CROSS-EXAMINATION BY MR PITHOUSE   

CHAIRPERSON   Thank you, Mr Naidoo.  ‑‑‑  Thank you.

That was the fastest.  ‑‑‑  I suppose it would have been fast, me sitting outside for ...[inaudible].

Oh, our apology.

WITNESS EXCUSED
HEARING ADJOURNED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

ON RESUMPTION
CHAIRPERSON   Professor, I don't know if we waited for your witness, is he still coming?

PROFESSOR EITELBERG   I was just on the point of calling his cell number, because our agreement is that he will come.

CHAIRPERSON   As soon as he's available.

PROFESSOR EITELBERG   Because the secretary of Paul Finden was instructed to call me if there is a problem.  She hasn't.

CHAIRPERSON   Okay.  So, ...[inaudible] on his way.

PROFESSOR EITELBERG   Yes.

MS UNKNOWN   And he's coming from Westville Campus.

PROFESSOR EITELBERG   Yes.

MS UNKNOWN   It's longer than 15 minutes, because they've closed that off-ramp from Mayville, so you've got to come around through ...[interjection].

PROFESSOR EITELBERG   Perhaps use two minutes and call him to find out what's wrong.  Thank you.

HEARING ADJOURNED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

ON RESUMPTION
PROFESSOR EITELBERG   He's actually on this campus.

CHAIRPERSON   Oh okay, so you arrived earlier on.

PROFESSOR CHETTY   Ja, but I was expecting to be called in tomorrow, because I was in another meeting, but we were almost over.

CHAIRPERSON   Thank you for getting out of that.  We just finished earlier on and hopefully we won't keep you here the whole night.

PROFESSOR EITELBERG   And then you don't have to come tomorrow.

PROFESSOR CHETTY   Okay.

CHAIRPERSON   That's what we want to do, finish.  Okay.

DASARATH CHETTY  (sworn states)

CHAIRPERSON   You have the floor, Professor.

EXAMINATION BY PROFESSOR EITELBERG   Thank you, Madam Chair.  Professor Chetty, this is in respect of count No 4.

CHAIRPERSON   Sorry, everyone has it in front of us now.

PROFESSOR EITELBERG   Do I need to read the charge?

CHAIRPERSON   Yes, I think just for the record.

PROFESSOR EITELBERG   Okay.  This is count No 2.

MS UNKNOWN   Count No 4.

PROFESSOR EITELBERG   Count No 4 ...[inaudible].  I will just read as it is printed.  It's addressed to Mr Fazel Khan and it says, "You are charged with misconduct", and there are two alternatives.  The first one is:

"Disclosure of confidential information:  In breach of your duty to keep a report of the task team dealing with management and related issues confidentially, you wrongfully disclosed the contents of the report or part thereof in circumstances where you were expected to maintain the confidentiality of the report.  As a result, the said contents were published in the Mercury of 25 September 2006 in an article entitled 'UKZN staff do not trust the executive'.  Alternatively, breach of duty of good faith:  In breach of duty of trust and good faith which you owe to the university as its employee, you caused the said confidential record or parts thereof to be published as aforesaid which resulted in prejudice or potential prejudice to the administration of the university."

This is the charge.

CHAIRPERSON   Okay.  Now, you can proceed with your examination-in-chief.

PROFESSOR EITELBERG   Because I think he has already pleaded to that charge.

CHAIRPERSON   Oh, have you already pleaded, Mr Khan, to charge 4?

MR KHAN   [Inaudible].

MS UNKNOWN   Shall I quickly check?

CHAIRPERSON   I think just plead for the record, because I can't remember.

MR KHAN   Not guilty.

CHAIRPERSON   Pardon?

MR KHAN   Not guilty.

CHAIRPERSON   Thank you.

PROFESSOR EITELBERG   Professor Chetty, your role here is limited to the identification of the correct documents in relation to this charge, and just to go historically that is now under counts 1, 2 and 3, as I've indicated before, that is document No 9, it's entitled "Inquiry" from Amelia Naidoo of 13 September 2006.  It refers to a number of things.  You're familiar with that ...[inaudible], Mr Chetty.  ‑‑‑  Ja, I'm familiar with this.

Does this relate to the charge about the leaked report?  ‑‑‑  Yes, it does.

So, is that the first time your attention was brought to this issue in respect of leaking of the document?  ‑‑‑  Yes.

Does Amelia Naidoo refer to discussions with certain union members ...[inaudible]?  ‑‑‑  [Inaudible].

Okay.  Does Amelia Naidoo refer to discussions with certain union members in respect to these perceptions about what's wrong at the university?  ‑‑‑  Yes, she refers to discussions with union members who were ...[inaudible] during the strike.

Okay, we'll come back later, but not with you, to who these union members might have been and what their role was and these discussions.  Because your public affairs department keeps track of publications ...[inaudible] and in the charge in particular there is one publication referred to.  Is that the Mercury article, that's document No 20?  ‑‑‑  Yes, this is it.

Now, I have been given as well documents 21 and 22 ...[inaudible].  [Machine off/on]

CHAIRPERSON   Sorry, so does ...[inaudible] agree then that the way we will do this is that we will, when both the university and Mr Khan has led evidence, there will be closing submissions by both of them which will be done by ...[inaudible] after we complete.  If we finish much earlier than we do, we'll allow an hour or so to gather their thoughts.  Hopefully that will happen tomorrow afternoon.  If not, on Wednesday morning, depending on how the witnesses go and then now I'd like to ...[inaudible] the first ...[inaudible] that we make submissions on the fiduciary duty by employees to employers.  I know Professor Chetty has also talked about it, but Professor Eitelberg has got some submissions and I think it will assist Mr Khan if he gives those now and then you can respond to that.

PROFESSOR EITELBERG   Yes, am I also allowed to just have a three page submission in respect of bringing the employer's name into disrepute?

CHAIRPERSON   Yes.

PROFESSOR EITELBERG   Thank you.

CHAIRPERSON   They will respond to that.

PROFESSOR EITELBERG   This is from a book ...[inaudible] and I've underlined certain statements there in respect of what the South African law is currently about approaching media, and then about the fiduciary duty, I have it in two ways.  Firstly, there is about a page long list of head notes from recent court cases, many of which are from Labour Court, where the fiduciary duty has been used, and then I thought I would like to make an argument today, I was going to rely - just quote from the case Phillips and Flintstone Africa (Pty) Limited and Others which is a Supreme Court of Appeal case of 2004.  I have not underlined much of the text there, but it's a very comprehensive statement of South African law in respect ...[inaudible] English law because it seems that has caused some confusion.  I'm just making a sentence from its position.  In English law and because people ...[inaudible] and international laws that each distinction made between an employee's position and ...[inaudible] high level people who are assumed who can optimally be described as agents of a company, and agents have fiduciary duties ...[inaudible].  In South African law that distinction is not made.  Any employment relationship contains a fiduciary duty.  Thank you.

CHAIRPERSON   Okay, that's fine.  I think we'll put this in as your - do you want us to number this Professor Eitelberg?

PROFESSOR EITELBERG   I don't mind, if we could go on to 27, 28 and 29.

CHAIRPERSON   If you could just ...[inaudible] it out.  Mr Pithouse, so there you have half your work done.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   And this is in relation to each of the charges.  I think there are common elements in each of them.

PROFESSOR EITELBERG   Thank you. 

MS UNKNOWN   Can I switch off?

CHAIRPERSON   Mmmm.  [Machine off/on]  ‑‑‑  It says in the third paragraph:

"A copy of the management and related issues task team report together with Prof Bill Walters report with his observations of the task team was made available."

Well, that to me is evidence that she has the report, or had it.

PROFESSOR EITELBERG   Thank you very much.  Madam Chair, I have no further questions to this witness.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Thank you, Professor Chetty.  ‑‑‑  Thank you.  [Machine off/on]

Mr Pithouse?

MR PITHOUSE   Okay, we have no questions at all about the evidence.  That we do not dispute that the article in question was based on the report that's attached here.  I mean that's ...[inaudible] evidence and we do not want to question that, but we would like to pose a couple of questions to Professor Chetty relating to the evidence that he gave when he first came and which we forgot to ask then or was meaning to ask then.

CHAIRPERSON   Is it relevant to the charge?  Which charge is it relevant to?

MR PITHOUSE   One of the questions is relevant to both charges.  The other question is relevant only to the first charge.

CHAIRPERSON   Okay.  Professor Eitelberg?

PROFESSOR EITELBERG   Madam Chair, I would object re-opening the first charge, because I'm finished.  He's my witness, we are finished in respect of counts 1, 2 and 3.

CHAIRPERSON   I remember that we agreed that he would be recalled for charge 4.  So, I think, Mr Pithouse, in relation to charge 4 you can ask questions.

MR PITHOUSE   Only in relation to charge 4?

CHAIRPERSON   Ja, ja, I don't want us to re-open because then Professor Eitelberg has to re-examine him.

MR PITHOUSE   Okay.

CHAIRPERSON   Ask in relation to 4.

CROSS-EXAMINATION BY MR PITHOUSE   Okay.  Professor Chetty, you testified and we were talking about the first charge and questions related to this one.  You testified on the first day of this hearing that it was generally better to look to resolve ...[inaudible] through mediation and conciliation rather than through ...[inaudible] if that was possible and ...[inaudible] that it's necessary for you to resolve ...[inaudible].  So, we would like to know from you as a senior manager with the university why there has been no attempts to have any kind of conciliation around the allegation that Fazel Khan leaked this document?  Why has it gone straight to the VC without having any kind of discussions with Mr Khan?  ‑‑‑  I'm not sure, through you, Chair, because I didn't bring the charges.  In my personal ...[inaudible] which was correctly stated by Mr Pithouse, still stands, but I had no say in whether or not this matter was to be dealt with in this way.

I think that's it for us.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Can I just ask you, Professor Chetty, this report, is it still confidential?  At that stage, at some point it was confidential, it's still confidential?  ‑‑‑  Yes, that's what I understand, Chair, because it's a report that was written for council and hasn't been tabled or accepted by council yet.

And how did it reach people other - I'm trying to ...[interjection].

PROFESSOR EITELBERG   Madam Chair, I will lead witnesses tomorrow to ...[interjection].

CHAIRPERSON   On the actual report?

PROFESSOR EITELBERG   Yes, and how far it was supposed to go and who was supposed to see it and it went where.

CHAIRPERSON   Okay.  Just a final question which is really, it's really a legal question which I presume you are going to make submissions on, the question of the relationship between the university and an employee, would you say in your experience as an academic that it is assumed by academics that when they work in an environment like a university, that they owe a duty of good faith and trust to the university?  ‑‑‑  Yes, I think that would cover any employer/employee relationship, and a university is no different.

And I may have asked you this when you were here, but particularly in relation to confidential documents, and in effect speaking to the press.  Is there a policy that only certain people can speak to the press?  I'm aware that you are the public affairs, but is there a specific prohibition on speaking to the press in the university and all staff members?  ‑‑‑  It's only the vice‑chancellor and I who can make official statements on behalf of the university to the media.  There's no prohibition on individual members of staff speaking to the media and expressing their personal opinions, or speaking about their research, or anything else that may be newsworthy, but I think this is clouded by issues of confidentiality, whether staff members are in a position or should speak about confidential things to the media is out of the question.

If, and it's a purely hypothetical question, if staff members or for that matter students feel that they have certain grievance and those grievances are not being dealt with by the university, or if they feel they have grievances, what would you say would be their remedy?  If they say, "No, but it's in the public interests, I want to discuss this".  ‑‑‑  I think the council is the right authority, is the governing body of the institution and that would be the place to debate it.  Should the council as the ultimate authority of the university not take heed of what may be perceived to be legitimate grievances, then there may be a case for going beyond the council.  Beyond the council is the Department of Education, the Ministry of Education and possibly then other stakeholders outside of the university.

And would that generally be the understanding amongst staff members, that there are avenues of redress within the university?  ‑‑‑  Yes.

How would they know?  ‑‑‑  I think all staff are au fait with the structures of governance within the institution.  All staff are represented at different levels and the leadership at least is aware or should be aware of legitimate channels to express grievances and to discuss matters that are contentious.

Thank you.

MR PITHOUSE   Prof Chetty has now said something that we would like to ask questions on in response to your questions ...[inaudible].

CHAIRPERSON   Okay.

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   Mr Chetty, you testified to the Chair that in relation to the university and its academics is, you said I think, no different to that with any other employee.  ‑‑‑  The main thing is that I said that the employer/employee relationships within the university is no different from any other institution.

There are many people who believe a university is quite different to say a corporation ...[inaudible] university especially one that is a public university is a ...[inaudible] to the State and therefore a public ...[inaudible] and they will say that the rules, although the laws are generally the same, there are different priorities and different ways of doing things ...[inaudible] the university, particularly like they would say that at a university there's a broader set of stakeholders than merely just managers and shareholders ...[inaudible] and they would say that because of that, it is acceptable for university staff members to be critical of management in a way that it wouldn't be acceptable ...[inaudible].  What is your view on that?  If I could just clarify ...[inaudible], I'm not saying that - okay, let me just ask that question, I can clarify with the following question.  ‑‑‑  Ja, I think the general rules that apply to employer/employee relationships apply to universities equally as it does to any other institution.  I think once there may be differences, and there are differences between universities and corporations, but there's a whole range of organisation in between that are not necessarily corporate in their structure or style that also have to adhere to certain rules of employer/employee relationships, ...[inaudible] in common law or in industrial relations laws and I think I'm talking about the employer/employee relationships as opposed to the right to speak freely and speak to the media and so on.

In your view, is it possibly the case, and I'm asking the question at the moment hypothetically, I'm not talking about UKZN, is it possibly the case that a member of staff could be absolutely ...[inaudible] the university as a social institution, as a public institution in terms of its vision that is set out, in terms of its mandates as given by the State, in terms of its social responsibilities, but feel that the management is not carrying that out correctly and then be loyal ...[inaudible] intensely loyal to the idea of the university and to the students ...[inaudible] for that precise reason find themselves in a position where they feel it morally necessary to be critical of the management?  In other words, is it possible ...[inaudible].  In principle is it possible a situation like that could arise?  ‑‑‑  I think that an individual who believes that he or she is intensely loyal and therefore in a position to be critical belongs to structures within the institution and that there are channels by means of which those views ...[inaudible] otherwise to management can be put forward in constructive ways.  I think that when those views, despite what the individual's belief may be, are presented in destructive ways, then that is not loyal to the institution.

Professor Chetty, again and we may ...[inaudible], but again speaking generally and in principle you may find ...[inaudible].  What would happen if there was an institution as ...[inaudible] around the country, I mean right now Professor Jonathan Jameson has been sent in by the State to take care of the Durban, it's now called Durban University of Technology because in the view of the State, the management is not running effectively.  Now, similar things have happened elsewhere.  In a situation where there was credible grounds in thinking that it was not possible to raise issues with that institution, would it then be acceptable and potentially not this way on the contrary, is it possible that it could be slightly because of the loyalty ...[inaudible] at that point decide they have to go outside?  I'm speaking hypothetically, I'm not speaking about UKZN.

CHAIRPERSON   When you say outside, what do you mean?

MR PITHOUSE   I mean take it outside of the structures of the university which could be anything.  It could be taking it to the Department of Education, it be taking it to the - I'm saying outside of the university's structures.  ‑‑‑  I think it would not be disloyal to take it to legitimate structures where the possibility of its resolution is high on the cards.  Say for example, if people at Durban University of Technology found that the management of the institution was wanting, or that the vice‑chancellor was inefficient and they then went to the Minister of Education with evidence to support their claim, could substantiate thoroughly the grounds on which they would like the removal of their management, of their council, of a vice‑chancellor and if the Ministry of Education then in its wisdom and in its legitimate authority acts to remedy the situation, I think that is and would be substantially different from what we face at the University of KwaZulu-Natal.  I would support that process and it's something I would do if I felt that my executive committee or my council were not living up to the standards that we expected.

CHAIRPERSON   Okay.  Oh sorry.

MR PITHOUSE   Sorry.  But you see, I mean there's a law in our country which is called the Protected Disclosures Act, 26 of 2000, which specifically makes provision in what it sanctions for a situation where an employee who makes a disclosure, as we believe, or he or she or the subject an occupational detriment if she makes disclosure ...[inaudible].  So, in your view, if there was a situation at an institution where there was a feeling ...[inaudible].

CHAIRPERSON   In fact, Mr Pithouse - okay, Professor Eitelberg?  [T3B CONTINUES AS FOLLOWS]  Let me allow Professor Eitelberg.

MR PITHOUSE   Sure.

CHAIRPERSON   You had your hand up.

PROFESSOR EITELBERG   Yes.  I have the same problem, because we are not talking here of disclosure of the university matter to an authority above the university, which is the Department of Education or Ministry of Education who has clearly statutory powers within the university.  We are talking here of disclosure to a newspaper.  Does the Protection Disclosures Act have anything to do with that?

MR PITHOUSE   As I would have it, it's certainly ...[inaudible] to consider all the matters ...[inaudible] good faith with the view to proving matters and different people have different views.  Professor Chetty's view may be that you know, it's always better to take it to the body where it can be discussed, but other people may have the view that it was necessary even tactically to expose things.  I mean the technikon had a lot of bad ...[inaudible] for the State and sent in Professor Jonathan Jameson there and ...[interjection].

CHAIRPERSON   But he's already answered your question.  He said the circumstances where people have legitimate grievances that they would then go through the structures and go to those people outside who would have the capacity to intervene to resolve those disputes.  Is that not an answer to your question?

MR PITHOUSE   It is except that he thought that if you weren't happy with the management you go to council, and I'm putting to him what would he do if they in fact thought that taking it to council could also result in him being victimised.  Wouldn't that point not be okay and is it not the case that the law of our country allows for that, for them to decide to take it elsewhere?  [Inaudible]... was a culture of termination, of victimisation and so on.

CHAIRPERSON   Do you want to answer that, Professor Chetty?  ‑‑‑  No.  I've given my position on the matter and I think it's clear.  I think that doing it in any other way is destructive and whatever the intentions may have been, the net result is to bring the whole institution into disrepute and affect us in a whole range of other ways in terms of our relationships with funders, prospective students and so on.  So, I'm saying there are constructive and destructive ways of addressing problems within an institution.  I'm not denying that there are problems.  I'm saying that I really don't believe that they needed to be handled through the media.

I think, Mr Pithouse, maybe what you can do is make submissions afterwards about it.

MR PITHOUSE   Sure, ...[inaudible].

CHAIRPERSON   Because you are not going to be able to move Professor Chetty.

MR PITHOUSE   [Inaudible].  There's just one other thing that we would like to take up which is his comments also in response to questions by yourself, Madam Chair, that staff are aware of the legitimate channels and at this point we would like to computise the discussion to some degree and refer to the document that we submitted today which is the final report.  ‑‑‑  Is that the ad hoc ...[incomplete].

[Inaudible].  ‑‑‑  Page 81.

PROFESSOR EITELBERG   Is that the question to ...[inaudible]?

CHAIRPERSON   Yes, I'm going to listen to - the question is, does it relate to whether - Mr Pithouse, you were saying ...[inaudible - speaking simultaneously] staff members are aware that they have to air their grievances through their structures.

MR PITHOUSE   Ja.

PROFESSOR EITELBERG   Madam Chair, it does not.  It has nothing to do with it.  Staff members are governed by their conditions of service.  It's a document that is the basis of their employment at the university and these conditions of service very clearly and strictly describe certain grievance procedures.  They are part of the conditions of service.  I don't know what the senate document which, as I indicated to you when I came in, although it is public domain now, it was apparently brought out by the Registrar, it has not yet served before the council and council has not yet approved it.  After all it is whole list of perceptions by some people.  I don't know by how many people ...[inaudible].

MR PITHOUSE   May I say something in response, Madam Chair?

CHAIRPERSON   Yes.

MR PITHOUSE   We reinforce that, it's a document based on perceptions, but we think it's of vital importance that the perception of the people working at this institution did take it into account, because we want talk precisely about people's perceptions about what's possible, what's not possible around this ...[inaudible], and this document is the only serious attempt to find out what those perceptions are, ...[inaudible] and fair and even handled the way it was, because ...[inaudible].  So, we feel that the perceptions of people on the campus are extremely important.

CHAIRPERSON   But, Mr Pithouse, you see, I asked a few questions from Professor Chetty to clarify issues for me and you'd be entitled then on the basis of those questions I asked, within that parameter to ask some questions.  This doesn't seem to me to fall within that, unless you can explain to me how it falls within that, because you know, I do not want to re-open the whole discussion we had in relation to counts 1, 2 and 3.  I remember clearly that you had extensively questioned Professor Chetty, and I allowed it then.

MR PITHOUSE   I know.

CHAIRPERSON   On issues of perception and the state of the university.  So, I really want you to limit it to the questions I've asked.

MR PITHOUSE   Okay.

CHAIRPERSON   And to the issue you've raised.  Do staff members know that when they have grievances there are internal processes and procedures that they have to follow, and do they understand their duty of faith to the university.  That was the issue.

MR PITHOUSE   Okay, I have a question which I think does make sense following from that, if it doesn't then I apologise, then you can let me know.

CHAIRPERSON   Okay.

MR PITHOUSE   And the question is, when there are widespread perceptions such as, quoting from page 89, just above ...[incomplete].  ‑‑‑  Are you referring to 89?

MR PITHOUSE   No, sorry I've got it on 90.  ‑‑‑  90.

CHAIRPERSON   Page 90.

PROFESSOR EITELBERG   Bullet No 9.

MS UNKNOWN   No, we are on different pages here.

PROFESSOR EITELBERG   I gave you a copy of the paginated ...[inaudible].

MS UNKNOWN   It must be ...[inaudible].

MR PITHOUSE   Ja, that's what you gave us.  It's this one here.  All documents are together there.

CHAIRPERSON   Okay.

MR PITHOUSE   The subheading is "strained human relations" from section 2.3.

CHAIRPERSON   Ja, maybe you can point us to the paragraph.

MR PITHOUSE   [Inaudible].  It's the bottom points under the heading 2.3 "strained relations".  It's the same one above the ...[inaudible] race and gender discrimination.  ‑‑‑  It's page 103, it's the second last bullet point.  Page 103.

Just above the subheading "race and gender discrimination".

PROFESSOR EITELBERG   Madam Chair, is that is going to be a question to Professor Chetty, I will hand him this document.

CHAIRPERSON   Yes, okay.  2.4 is the race and gender discrimination.

MR PITHOUSE   It's just above that.  It's the second bullet point above that.

CHAIRPERSON   Okay.

MR PITHOUSE   Okay, so ...[inaudible] Professor Chetty, it's the second bullet point just above 2.4.

MS UNKNOWN   What assurances.

PROFESSOR EITELBERG   It's above 2.4.

CHAIRPERSON   Ja.

MR PITHOUSE   Okay.  So, it says, "What assurances do we have that there will be no victimisation to climates of suspicion and mistrust of senior management exists".  Now, they mention the things in the document, but if there are widespread perceptions like that, is it not the case that people will not feel comfortable or not feel confident or not feel safe to go through those processes that you outlined and said that everyone was aware of?  My question is not do they exist or not, my question is in this kind of context, is it not possible that people will not feel safe going through those processes?  ‑‑‑  Madam Chair, this does not tell me how many people were interviewed.  It does not tell me how many of the respondents came to this conclusion.  There's no statistical evidence to suggest that this is a widespread perception.  As a sociologist looking at this, it is one quote taken from somewhere and put together with 10 or 12 other quotes and I cannot ...[inaudible].

The follow up, and it was in the beginning of the document, which is page 2 here, that ...[inaudible].  ‑‑‑  And I'm referring to the particular ...[inaudible].

[Inaudible].  Page 95, about the submissions, it says they were admitting ...[inaudible].  Has everyone got it?

CHAIRPERSON   Mmmm.

MR PITHOUSE   Okay.  "The committee has read and listened to approximately 600 voices", and it says, if you go to the next page, subsection (3), findings and summary.  It outlines the general threads.  It says, just above the section of a lack of democracy it says, "Certain general threads ran through the submissions made to us" okay, and the first one of those says, "To sections of a lack of democracy", and there is says, "Many comments were received indicating a perception of ...[inaudible] governance".  Under the next section, the perception that people are not valued, the second sentence says, "Relationships of trust and social networks broke down".  In the fourth section ...[interjection].

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Madam Chair, if two or more institutions with vastly different cultures merge, tensions arise, expectations of people are disappointed if not broken.  We are belabouring now under a new council.  The statute of the university is different from the old one.  We are adjusting ourselves and it is only natural that there are complaints, there are perceptions, there are difficulties.  For example, in my own faculty from Westville most of the staff are on contract.  They had an expectation that they would become permanent staff, they are extremely bitter that the new council has not yet permitted them.  I fail to see how this has anything to do, anything ...[inaudible], how its closely link to the charge at hand.  How certain individuals from the executive board, from the management can be made guilty of these perceptions when these people don't actually have a choice.  The merger is a statutory affair.  The fact that UKZN has both the liabilities of the previous universities is a terrible burden on the new university and it has no link here.  The fact that there are problems everybody knows, they are working on it.

MR PITHOUSE   [Inaudible].  We are not disputing at all and again it's common cause that the merger is a statutory affair.  We certainly are not disputing that the merger caused all kinds of problems that any management would have had to face.  We are not disputing any of that.  What we are saying is that this document is very significant, because as I was outlaying that it continues, there are numerous statements saying that it was an open process ...[inaudible], there was a consistent theme, general thread is the phrase used here, that there was a suspicion of all who worked here of management's feeling of adversary - sorry of adversarial attitudes, a feeling of victimisation and so on and so on.

PROFESSOR EITELBERG   Was it justified?

MR PITHOUSE   That's not something that I - I don't want to make any comments about it.  What I want to say is that it's this perception and I want to put it to Professor Chetty, given that this document shows, and you're quite right, that was one point, but it's here, it does outline that this is a general perception based on everyone that was willing to speak to the ad hoc committee.  Does that not indicate that people may not have felt safe or comfortable going through the normal process?  Whether they are right or wrong is not my question.  ‑‑‑  Firstly, I don't agree that this is a general perception.  I think this report is mythological and unsigned, and if I were to conduct a survey, I would do it in a very systematic way that would say very clearly that 90% of those interviews said that the environment is one in which they cannot speak to the media and they may be victimised this, that and the other, and I'll explain it in detail.  It's the way I've always done research.  I'm not sure what you know, Mr Pithouse intends here, but what it sounds to me like is a plea in mitigation which should be done much later.

It's not at all plea in mitigation.  Evidence has been led by you and we want to examine the veracity of that evidence, that's all.  It's certainly not a plea in mitigation.

CHAIRPERSON   Mr Pithouse, I have a sense that you're not going to get much further.  You're not going to get the sort of answer out of Professor Chetty that you want to.  He's stated what his position is.  The rest you should really make submissions.

MR PITHOUSE   Sure, sure.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Have you got anything else?

PROFESSOR EITELBERG   Madam Chair, yes, because the defence was given a chance to ask further questions.

CHAIRPERSON   Yes, no, I will allow you to.

QUESTIONS BY PROFESSOR EITELBERG ARISING FROM CHAIRPERSON'S QUESTIONS   Thank you.  The comparison between the employment relationship of staff to university and staff to maybe private companies was raised by the defence here and it was alleged that university is very different from other companies or private institutions.  In respect of the criticality of good faith, in your understanding of the academic life, do we have a quantitative performance measurement in place for the measurement of the performance of academics at the university?  Do they say as factor where it, for example, can be measured, how long does it take to put something ...[inaudible]?  ‑‑‑  No, not to the same extent.  I think the university is presently looking at the possibility of putting it in place ...[interjection].

Yes.  Okay, just answer the question.  I'm aware of that.  Do you have knowledge of the success of a quantitative performance measurement at other academic institutions ...[inaudible]?  ‑‑‑  Not expert knowledge, no.

CHAIRPERSON   Why is that relevant, Professor Eitelberg?

PROFESSOR EITELBERG   Because I want ask Professor Chetty now, is the university not in a position where the university as an employer has to rely on good faith of its academic employees to a much greater extent than a factory owner has to rely on his workers where he can measure their performance quantitatively quite easily?  ‑‑‑  That's absolutely true.  I think there's very little supervision, especially of academic staff at the university and it's a relationship of trust.  What is taught, how it is taught is really the prerogative of the academic and that is the way our university functions.

So, does the university rely on the integrity of the staff and the integrity of the relationship to its staff in general?  ‑‑‑  Absolutely.

Thank you.  I have another question.  We've all had a look at this document, the document No 23 to which is entitled "Final report of task team dealing with management and related issues".  The management and related issues, did it normally deal with a few executive matters and the problems that they seemed to have with the university, or were the problems wider than that?  ‑‑‑  The problems raised where?

In that document.

CHAIRPERSON   Which document?

PROFESSOR EITELBERG   23.

CHAIRPERSON   Oh okay.  [Inaudible - speaking simultaneously].  ‑‑‑  Well, the task team as you know was comprised of representatives from the executive committee and representatives from the unions, and the unions made submissions over what they saw as problems within the institution and the executive committee responded and an attempt was made to reach common ground with regard to finding ways of improving the situation even if it was just sections.

PROFESSOR EITELBERG   Yes, but my question relates to, was this the document about the disputes or problems between a few members of this very senior executive of very senior management such as yourself, or was it about problems even to the level of departmental heads or ...[inaudible]?  ‑‑‑  It was a general document relating to the whole university.

So, when this sort of document is leaked, does it bring only the vice‑chancellor and yourself into disrepute or can it bring the whole lot of other employees of the university into disrepute?  ‑‑‑  Ja, I think it makes the roles of a whole lot of people questionable and brings the entire university into disrepute.

Thank you.  I have no further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG 

CHAIRPERSON   Professor Chetty, I think we won't require you for tomorrow.

PROFESSOR EITELBERG   Thank you very much.

CHAIRPERSON   Thank you for coming.

WITNESS EXCUSED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

CHAIRPERSON   I think we've probably reached the end for today.  Something I wanted to raise just before we ...[inaudible].  Are there any more documents that you'd like to submit?

MR PITHOUSE   Not for the moment.

CHAIRPERSON   Okay.

MR PITHOUSE   I mean if there's something I'll just ...[inaudible].

CHAIRPERSON   Okay.  What I'd like to propose, I mean I could ask people to make their final submissions in writing, but I think you can if you would like, but perhaps between now and the time when we finish, just if both the university and Mr Khan can sort of make closing statements.

MR PITHOUSE   Verbally?

CHAIRPERSON   You can do it verbally.  It's always better to do it in writing, but if you do it verbally it will be on record anyway, but on the issues that you believe are critical in response to the charges, and any legal issue that you want to argue, in relation to some of the issues you've raised now.

MR PITHOUSE   Sure.

CHAIRPERSON   You can make that in argument.

MR PITHOUSE   When would you need that as final?

CHAIRPERSON   At the end when you've finished, when you've called all your witnesses and when you've completed the process so that I can go away and have your submissions.  The alternative is to ask you that you do it in writing, and it doesn't have to be particularly long, that you do it in writing after we finish.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   We don't need this ...[Machine off/on].

ADJOURNED TO 28 NOVEMBER 2006
___________________________________________________________________

ON RESUMPTION ON 28 NOVEMBER 2006
APPEARANCES AS BEFORE  [T1A CONTINUES AS FOLLOWS]

PROFESSOR EITELBERG   Are we on record?

CHAIRPERSON   Yes.

PROFESSOR EITELBERG   Yes, Madam Chair, in respect of whether we should make our submissions before or after the transcripts are made available, there is no strict policy guideline here although we have a practice of not necessarily waiting for the transcript.  It is at the discretion of the Chairperson to decide how she wants to run this hearing.  So, she can decide that we wait until the transcripts are ready, or she can decide whether she wants us to make a verbal statement.

CHAIRPERSON   That's what I thought.

PROFESSOR EITELBERG   Thank you.  But then in respect of the procedure on questions about the judgment and sentencing, it is clearly in the instructions to the hearing at least recently that the parties are allowed to call witnesses after judgment for the purpose of mitigation or aggravation.

CHAIRPERSON   Okay.  I would like to have discussion with Mr Paul Finden about that, because the directions for running the disciplinary hearings are clearly internal, where you don't have an outsider and the manager himself or herself preside over.  So, I really want to approach it slightly different, but I will discuss with him just on the logistics about how to do it.

PROFESSOR EITELBERG   I will be most comfortable when you take it up with Paul Finden.

CHAIRPERSON   Yes, if you don't mind.  Do you have any objection to me discussing that with him?

MR PITHOUSE   No.

CHAIRPERSON   Because I think that - ja.

PROFESSOR EITELBERG   Paul Finden will be here.  He said on the phone that he will be here at about half past eight.  He's not here ...[inaudible].

MS UNKNOWN   He was going to the office first then coming here.  I don't think he'll get here before 9:00.

CHAIRPERSON   No, I will just discuss that with him, but for the moment ja, we were on the issue of the transcripts.  That's what I thought I heard and it's probably easier for everyone.  We can start now.  Thank you for that report back and you can bring your witness now.  [Machine off/on]

PROFESSOR EITELBERG   The witness after this one is Professor Makgoba, and I cannot - the university can't run without him, so I cannot have him waiting here ...[inaudible].  It will take him about 20 minutes from Westville to come here, let's say with the traffic, half an hour.

CHAIRPERSON   Is he the next witness?

PROFESSOR EITELBERG   The first one is already here, but then the next one after that witness is Professor Makgoba.  [Inaudible].

CHAIRPERSON   So, do you know more or less how long we will be with this witness including cross‑examination?

PROFESSOR EITELBERG   Unfortunately I cannot ...[interjection].

CHAIRPERSON   Control cross‑examination.

PROFESSOR EITELBERG   My examination shouldn't take longer than 15 minutes.

CHAIRPERSON   Okay.  Okay, so if we now ...[interjection].

PROFESSOR EITELBERG   But the defence knows who the next witness is, Petro Nortje.

CHAIRPERSON   Who sorry?

PROFESSOR EITELBERG   Mrs Petro Nortje.  They know her, so maybe they can judge how long they will be.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Okay, but I think if we were - you're saying Professor Makgoba needs about half an hour?

PROFESSOR EITELBERG   To get here, yes.  Would you like to use that half an hour then to speak to Paul Finden?

CHAIRPERSON   From where?

PROFESSOR EITELBERG   Because when we finish with that witness I would then call Professor Makgoba.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   We could then have a ...[interjection].

CHAIRPERSON   Yes, I understand what you're saying.  Yes, correct, I will do that.  Let's do that.

PROFESSOR EITELBERG   Thank you.  [Machine off/on]  Petro Nortje ...[inaudible].


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PETRONELLA HENDRIKA NORTJE  (sworn states)

EXAMINATION BY PROFESSOR EITELBERG   Mrs Nortje, can you state for the record your full names and your staff number please.  ‑‑‑  My name is Petronella Hendrika Nortje.  My staff number is 85308.

Thank you.  Where in the university are you employed?  ‑‑‑  I'm employed in the faculty of law, Pietermaritzburg.

Thank you.  And what is your role or involvement in the ...[inaudible] of this university?  ‑‑‑  I'm the vice-president of COMSA, the Combined Staff Association of the University of KwaZulu-Natal.

Thank you.  And is that the same union that Mr Fazel Khan here is a member of?  ‑‑‑  Yes.

And what is Mr Khan's position in that concern?  ‑‑‑  Mr Khan is our PRO.

Thank you.  Now, you are called as a witness in respect of an alleged leaking of a document to the newspaper ...[inaudible] and just to make sure that we all on the same page, it's document No 20, the Mercury article of 25 September.  Is that the article that you have knowledge of?  ‑‑‑  Yes.

Thank you.  Can I have it back.  And this article alleges that a certain a university document was leaked and I now refer the parties, Madam Chair, to document No 23.  This is the bundle that's called "A task team dealing with management and related issues".  Are you familiar with that document?  ‑‑‑  Yes, I am.

Is that the document that is alleged to have been leaked to the newspaper?  ‑‑‑  If you compare what is in that newspaper article, there are inserts in the newspaper article that's almost verbatim ...[inaudible].

Thank you.  So, what is your answer?  Is that the document that was leaked?  ‑‑‑  Yes.

Thank you.  Just a bit of a background.  The total of documents here speaks of or refers to a task team dealing with management and related issues.  Were you a member of that task team?  ‑‑‑  Yes, I was a member of that task team.

Was Mr Khan a member of that task team?  ‑‑‑  Yes, Mr Khan was a member of that task team.

Who was the chairperson of that task team?  ‑‑‑  The chairperson was - we had Professor Walters, he was the chair.  We also had two coordinators.

And who were the coordinators?  ‑‑‑  The coordinators, it was first Dr Dumisani, I think his name was ...[inaudible] and Charlotte Mbadi[?].

Okay.  From the ...[interjection].  ‑‑‑  Sorry, Charlotte Mbadi then from - oh, it was those two, that's correct.

Now, what's your knowledge about it?  What happened at the university when this article appeared on 25 September?  Was there any reaction on the side of the university, whether you were involved or not, at that stage?  ‑‑‑  I received a phone call from Mrs Gill Manion to say that Professor Uys had called an urgent meeting of the task team members.

Yes.  Well, what was Professor Uys' role in that task team?  ‑‑‑  She was the coordinator from the ...[inaudible] to the management.

Thank you.  I can't make statements, so I need to ask you, what is Professor Uys at this university?  ‑‑‑  She's the deputy vice‑chancellor ...[inaudible].

Okay.  So, to let the record state clearly, Professor Uys is the deputy vice‑chancellor, that is a position just below the vice‑chancellor, is that correct?  ‑‑‑  Yes.

Okay, so ...[inaudible].  ‑‑‑  Yes, and she was also on the team of the task team.

Thank you.  ‑‑‑  Part of the management team.

Okay.  So, you received a phone call.  And what was the purpose of that phone call?  ‑‑‑  To enquire from me whether I ...[inaudible].

Could you ascertain that leak?  ‑‑‑  No, I could not.  I was actually quite ill and I had come to work feeling ill from food, I was suffering the after effects of food poisoning and I was pretty shocked to hear about the announcement and that there was a leak.  I did not have access to the article and Mrs Manion faxed the article through to me.

Thank you.  I'm sure there will be further detail questions, but I'm trying to just get to the inquiry point very quickly.  In your knowledge, what was the committee trying to find out?  Well, let me put it this way.  Did the committee try and find out who leaked the document?  ‑‑‑  Yes, at the meeting, chaired by Professor Uys, which I did not attend, it was actually minuted that I should be asked if I'm still happy with the report.

Thank you.  Do you know if COMSA or someone in COMSA leaked that report?  ‑‑‑  Yes, I do.

Okay, who leaked that report?  ‑‑‑  Fazel Khan.

How do you know about it?  ‑‑‑  Because he told me so on 28 October when I called him to check with him, if he was happy with the document that we were preparing jointly with the management, with Professor Christina Uys.  Professor Uys had put together this document, I am not sure who assisted her putting together this document.  It was to be a press statement in response to the leaked article in the Mercury, and I was just checking with Fazel Khan if he was happy with what Ursula and I had put together as our response, which part of that document we supported, and he was happy with the document ending where we had ended the document.  So, that was the purpose for my call to Fazel Khan.

Okay.  I need to, just for clarity sake, ask something around your knowledge which is the 28th.  Did you inform Professor Uys immediately that it was Fazel Khan who leaked the document?  ‑‑‑  No, I did not.

And what was the reason why you came forward with that information later and not immediately?  ‑‑‑  You know, I was actually - there were a lot of questions going through me.  I was actually quite scared to, if you can call it blow the whistle on who had actually leaked the report, and I'm actually quite scared of that side of it ...[interjection].

Just to ...[inaudible].  Were you scared of the university, the executive, or were you scared of someone in COMSA?  ‑‑‑  Yes, I'm actually quite scared of some of my COMSA colleagues.

So, when one is talking about the intimidation at the university, and we have in public domain in our documents here about this atmosphere of fear and so on, you are saying that it wasn't the fear of the executive, it was the fear of someone in COMSA?  ‑‑‑  No, it was not of the executive.

Thank you.

CHAIRPERSON   In this instance, Professor Eitelberg, I think let's not deduct ...[interjection].

PROFESSOR EITELBERG   I'll stop there.  Thank you.  The only outstanding point is that obviously if a document is in the public domain it can't be leaked.  So, I need to ask you the question.  Was this document confidential?  ‑‑‑  Yes, it was.

And now because of your involvement ...[inaudible] COMSA leadership and in this task team which was composing that document, can you just explain in your own words the basis on which you concluded or you are stating that it was confidential?  ‑‑‑  It was actually reiterated at the meeting on 2 August where a special meeting of the JBF was called and we discussed you know, the next ...[interjection].

JBF is joint bargaining forum?  ‑‑‑  Joint bargaining forum.

Between who and who?  ‑‑‑  It was between management and the JBF, the joint bargaining forum members, the unions and management.

Is COMSA part of that JBF?  ‑‑‑  Yes.

Okay.  ‑‑‑  It was reiterated at that particular meeting that at that stage the document was still confidential.  There was a debate about the PEC[?].  It was decided that the PECs would not be placed in a public place yet because of the confidentiality of the document and the report and supporting documentation.  The possibility of placing the document on the inner web was discussed, but that was seen as a problem unless a code was attached, a password was attached and that password would only be handled by the JBF members, which is management and the unions.

Is that all?  Thank you.  Madam Chair, I have finished the questioning.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Mr Pithouse?  [Machine off/on]

CROSS-EXAMINATION BY MR PITHOUSE   The first statement that you testified to under oath is that you are vice-president of COMSA.  Is it not true that you have been suspended from the union and you are no longer the vice-president?  ‑‑‑  No, I have not suspended ...[inaudible].

I must remind you that you are speaking under oath.  I need to the put the question again.  Is it not true that you are suspended from the union?  ‑‑‑  I'll state again that I was not suspended.

How many unions have you been a member of ...[inaudible]?  ‑‑‑  Can I just consult with the prosecutor?

PROFESSOR EITELBERG   Can I first make an objection.  What's the relevance?

MR PITHOUSE   I can answer that very easily in this case, is two very important ...[inaudible] go to the credibility of what this witness is saying.  One is a matter ongoing where ...[inaudible], the other is a systematic ongoing bad relationship with COMSA which resulted in her being suspended ...[inaudible].

PROFESSOR EITELBERG   Madam Chair, there are continuous troubles and tensions and fights within the membership of unions.  What does that have to do with her statement to the ...[interjection].

MR PITHOUSE   We are going to argue that she is lying under oath, we need to show ...[inaudible].  ‑‑‑  Madam Chair, I can answer.  What was your question?

The question was, how many unions on this campus have you been a member of?  ‑‑‑  I've been a member of ...[inaudible] the former Natal University Union.  That union merged with NEHAWU in, if I can remember correctly, in 2000.  So, I had only been a member of University of Natal Staff Union which merged with NEHAWU and formed one union, and there were problems in the union which - there was just so many resignations from the union and I also resigned, and it is my constitutional right to belong to any union I choose.

Is it not true that ...[inaudible].  ‑‑‑  You have to speak up, I can't hear what you said.

Sorry, is it not the case that you are in a new union on this campus now called Solidarity ...[inaudible]?  ‑‑‑  No, if I can remember correctly, last year our president Professor Evan Mantzaris found information ...[inaudible] with Solidarity.  It is an external union that has no ...[inaudible].  You can belong to COMSA and to Solidarity because they are basically your legal ...[inaudible].  You cannot belong to a national union in that university and a national union which also has ...[inaudible].

I'd still like you to answer the question of whether or not you've been promoting any Solidarity ...[inaudible]?  ‑‑‑  I have not gone into any public venue at the university, any of the campuses promoting the union.

Is it true that there was a dispute between yourself and COMSA leadership when you requested some of them to attend a workshop in Johannesburg and they turned that down?  ‑‑‑  In actual fact I haven't had a response from them to date and my argument has been about training.  I have been requesting training from the COMSA executive of which I am a member.  I have requested training for all of the executive, I have requested training for our organisers.  I have also requested the financial statements.  To date I have been asking for those since last year.  The membership has been asking for those last year.  I eventually had to embark on a process where I had report the matter to the Department of Labour.  I personally spoke to Mr Krause, the Registrar of the trade union.  He investigated the matter and he said that COMSA has not submitted any financial statements since 2003 which is ...[inaudible].  I waited for them to get back to me.  They still have not done so to date, although Mr Krause assured me that an investigation would be carried out.

So, in other words, you asked the Department of Labour to investigate your union?  ‑‑‑  Yes, and I had a right as a paid up member of COMSA, I have a right to know what my money is being spent on.  There has been serious violations of the COMSA constitution.  The union is dysfunctional at the moment, it's operating in violation of its own constitution and the Labour Relations Act of 1995.

PROFESSOR EITELBERG   Madam Chair, I actually see no purpose in this kind of questioning, because it just heaps dirt on COMSA.

MR PITHOUSE   We're not here to debate COMSA, we're to defend Fazel Khan ...[interjection].

PROFESSOR EITELBERG   Yes, but COMSA is not accused here.

MR PITHOUSE   No, but we need to show that there is a very, very bad relationship between the witness and ...[interjection].

PROFESSOR EITELBERG   What we have dug up now is that COMSA has financially implicated ...[inaudible].  This is not relevant.

CHAIRPERSON   Can we focus questions on the issue at hand here, which is whether or not what the witness said about the leaking, I can appreciate that you want to create a background, but I think what you're trying to show is that there was conflict between the witness and Mr Khan.  If that's what you're trying to get that's quite legitimate, but I'd like you to come at some point to the issue to raise or cross-examine the witness on her allegation that Mr Khan is the person who leaked the report, because that's what I talked yesterday about focus.

MR PITHOUSE   No, absolutely and that's crucial.  I just wanted to first cross-examine for purpose ...[inaudible] general situation of how  ...[inaudible].  I would like to ask a couple of questions on this specific conflict between her and Mr Khan.

CHAIRPERSON   Okay.

MR PITHOUSE   And then come to the question about her claim ...[inaudible].

CHAIRPERSON   Fine.

MR PITHOUSE   Is it not the case that earlier this year Fazel Khan moved at an executive meeting that you be suspended from the union for your role in the strike or because you decided not to join the strike?  ‑‑‑  We were at the meeting and Fazel Khan along with at least another two, if I remember two, it was Fazel Khan, Evan Mantzaris and Sifiso Ndlela, they asked for me to be suspended because according to Fazel, I had supported corporatisation in the ...[inaudible] and that was the only thing that I can remember.  It was not to do with the strike.

[Inaudible].  Is it not the case that you complained to the executive of the union that during the strike you were not given a chance to speak to the media?  ‑‑‑  No, what actually happened in COMSA during the strike, they actually just were not working as a team.

No, I'd just like you to answer that question.  Did you complain about the fact that you were not given a chance to speak to the media during the strike?  ‑‑‑  There was no direction about who should speak to the media ...[interjection].

Listen to my question.  Did you or did you not ...[interjection].  ‑‑‑  I'm going to get to that.  What happened on the Pietermaritzburg Campus is that ...[inaudible], because you see what happened, there was a team appointed just to manage the strike from the union, and information had not been relayed back to us, the executive members on the Pietermaritzburg Campus, about who should speak to the media and another NEHAWU member was tasked with that without informing us, and another COMSA executive member and myself, we were approached by the media and then this NEHAWU executive member came and said, "No, she's been tasked to speak to the media", and we withdrew.  I cannot remember so far back whether I complained, but it was raised as an issue in the managing of the strike, that we weren't getting information coming back to us.

Given that you have acknowledged a very bad relationship between the union management and yourself, between Fazel and yourself, do you really think it's credible for this disciplinary hearing to be told that in that situation a person in the COMSA executive who had full knowledge of the bad relationship would voluntarily tell you that they leaked the documents?  Do you expect us to believe that?  ‑‑‑  The relationship between us was still at a professional level during the deliberations of the ...[interjection].

Did Fazel Khan ...[interjection].

CHAIRPERSON   Let her finish, Mr Pithouse.  Let her finish.  ‑‑‑  During the deliberations of the task team.  I phoned him out of courtesy to consult with him, because he was a member of that task team.  I phoned him to consult with him, and you must also remember that we had - Fazel has not been the centre of the conflict.  The conflict - can I please just finish talking?  The conflict involves the management of the finances and that rests with the chairperson of the union.

MR PITHOUSE   But there's two facts of ...[inaudible].  The first is that Fazel Khan long before this happened recommended at the executive meeting that you be suspended.  The second is that you went outside of the union to make complaints about the way the union managed its finances.  So, you have a record of reporting on what was happening in the union.  In those circumstances do you really think that it's credible for us to believe that a union member would give you information that could have resulted in them potentially being dismissed?  ‑‑‑  You know, I just want to ...[inaudible] that Fazel has a way of communicating without thinking.  He has sent E-mails to us attaching his name to it.  During the strike he actually sent us E-mails that had been written by other executive members and he had attached his own name to it.  So, Fazel Khan, my experience with Fazel Khan has been he does not think before he does anything.  You've got to think before you sen an E-mail, before you send an SMS, before you talk, you've got to think.

Speaking of E-mails, Fazel has just opened his phone here and he's got an E-mail from you to him which says - sorry, it's an SMS on his phone.  It says, "Fazel, my advice to you is to immediately join Solidarity.  I can help you with that regard.  Petro".  You've just told us that you weren't ...[inaudible] Solidarity.  ‑‑‑  I have just told you ...[interjection].

How can you ...[inaudible].  ‑‑‑  Can I please just explain.  I have just told you that our president wrote a letter to Solidarity detailing our wish to form a co-operation with them.  When I had sent back to Fazel, Fazel had actually asked me to represent him at this hearing which came to me as a major shock, I didn't know what was going on, and when I saw the E-mail from Paul Finden about the fact that I had to get to a meeting so urgently, and I recused myself because I had another meeting to attend and I was not prepared to get involved because I did not know what the charges were against Fazel Khan.  That message was sent to him with the knowledge in mind of how COMSA does not deliver to its members.  And if the relationship was so bad between Fazel Khan and myself, then why would I have sent him that message?

Because Fazel has told me that you did not simply send it to him, you sent it to everyone in the executive.  At that point you had not yet been suspended, so he was included in that.  It was a general message.  ‑‑‑  Just for the record, I am not suspended from my position.

[Inaudible].  Did you send COMSA executive an E-mail stating that you would go to the management of this university to help you in your case against the executive of the union?  ‑‑‑  I sent a message to COMSA stating that I will get management involved ...[inaudible], because they've been refusing for me to meet with the members to pose my case with the members.  One of the members - they've also been calling meetings at very short notice so that I can't attend because I'm on the Pietermaritzburg Campus.  One of members actually called me about the problems in COMSA and I actually ...[inaudible].  She said to me, "Give me it in writing and I will go to the meeting and I will discuss it at the meeting and ask for you to be called to the meeting", which she did and the president assured the members that they would call me to a meeting.  To date that has not happened.  In the meantime I've heard that they called the president and I'm not sure if Fazel Khan was involved, but they called a meeting of the membership and at that meeting they put a proposal to the members to suspend me, but my source tells me that that was not ...[inaudible] and I don't even think that meeting, according to my source, was ...[inaudible].

[Inaudible].  Going back to this ...[inaudible].  ‑‑‑  Sorry, I want to object.  Am I under this ...[inaudible] that's in charge here?

No.  Going back to the ...[inaudible].  Fazel does not deny that you phoned him about the press, that he acknowledges openly that you had a discussion about that press statement, but he denies emphatically that he said to you that he or anyone else leaked the document.  Is there anyone else that can confirm that?  ‑‑‑  No, I didn't have anybody present.

So, it's your word against his.  ‑‑‑  I would not discuss anything like that when there are other people present, because it was confidential information.

CHAIRPERSON   Can I just - well, I'll ask after you have finished.  Can you proceed, Mr Pithouse.

MR PITHOUSE   During the strike did Fazel Khan readily speak openly to the media?  ‑‑‑  I'm not sure.  You know, I wasn't always - I actually was ...[inaudible] because of the problems.

So, you didn't see the newspapers, you didn't hear on the radio, you didn't see on TV, you didn't see the comments that Fazel was making openly?

PROFESSOR EITELBERG   It's not relevant.

MR PITHOUSE   You remember it says that Fazel Khan has a history of critical engagements in many spheres of life, but he's always spoken openly ...[inaudible], he's not the kind of person ...[inaudible].  ‑‑‑  During the strike there was certain ...[inaudible] and it was to do with ...[inaudible].  Lots of people spoke.  I didn't keep a record of who spoke how much.  All I do know is that Fazel Khan during the strike attached his name to other union executive member's E-mails which is serious, and I'm not the only person who is aware of that.  I can bring witnesses to that and I can bring you an E-mail.  I can bring you the E-mail if you would like it.  I can give you another example.  Fazel Khan sent a response on behalf of Evan Mantzaris and at the bottom, I don't think he realised that at the bottom of Evan's name was his details.

[Inaudible].  Okay.  We have no further questions for this witness, but we will certainly bring other witnesses to testify to ...[inaudible].

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Can I take you back to the telephone call.  You say you called Mr Khan to ask him about the statement that was going to be sent out in response to the leak am I correct?  What did Mr Khan say?  You asked him for advice, what did he say?  I want the sequence of the conversation.  ‑‑‑  I phoned him up about the leaked report.  We discussed you know, the serious and its - we've prepared this report, Ursula and I, and we needed his input, and then in a matter of fact during our conversation he just admitted that he had leaked the report.

How did he say it?  I know it's some time ago, but when you say ...[inaudible].  What were his words?  ‑‑‑  It was just in a matter of conversation when I - you know, I can't remember exactly, I mean it's a conversation that I haven't reported verbatim, I just reported you know, what happened because ...[inaudible], and he just admitted, but not as if it was a big thing, it was just in a matter of fact manner that he just said well, he had leaked the report.

Did he say to who he'd leaked the report?  ‑‑‑  No, he didn't.  He didn't say that, because we were actually referring to the you know, to that particular article that Gill Manion had sent to me.

That is on page 22.  ‑‑‑  And we needed his input because he hadn't responded by E-mail to - because Professor Uys said, "Quickly get a response".  Our feeling was that we didn't have to justify you know, the leaked report, but then what happened is after he had given his assurance to me that he was happy with it and I informed Ursula Abrahams that Fazel is happy with it, and as a matter of courtesy we sent it to the president Evan, and then I saw an E-mail from Gill Manion to say that COMSA does not support you know, the document that we had prepared.

This is the statement to the press.  Do we have a copy of that?

PROFESSOR EITELBERG   No, we don't.  ‑‑‑  No, I don't think those documents are here, Madam Chair, but I could make them available.

CHAIRPERSON   No, no, it's fine.  I just want to understand the sequence of events.  ‑‑‑  Then in the E-mail that - then I phoned Gill and I said to her, "Gill, I'm not aware of the response from Evan", I said, "Would you mind sending that E-mail", and in that E-mail Evan had you know, after consultation with Fazel, said that you know, he had written a whole range of things about why they don't want to support that statement.  They felt everything had to be you know, ...[inaudible].  I don't have the E-mail here, so I can't speak to it.

Okay.  The statement in response to the leaked document, what was the statement trying to do?  Was it trying to say ...[interjection].  ‑‑‑  It was trying to make you know, because you must remember we had spent a long time working together with the executive.  We had by the end of that process we had built up a very good relationship with the executive.  We had, in my opinion, formed a way forward.  We had one with major issues, like the ombudsman ...[inaudible].  There was good faith in my opinion between the unions and management, and you know, I just felt that having leaked the report when the report hadn't finished its journey to council was in my opinion almost malicious and it had undone a lot of good work that we had done.  When we had learnt to trust each other, in my opinion, it had broken that trust, and the leaked report, it placed suspicion on all of us.  We were all under suspicion you know, even the executive you know, all the unions, JBF.  It was a serious matter which touched all of us.

Mrs Nortje, as Mr Pithouse said, if the relationship between yourself and Mr Khan was not the best relationship, why would he then confess to you that he leaked the report knowing that there may be serious consequences if it was found out?  That's my first question.  The second question then relates, when he did make that confession to you, what did you do thereafter?  ‑‑‑  Okay.  To answer your first question, the relationship between Mr Khan and me has not broken down to that extent where we were not still liaising with each other about the task team, and I think you need to call in Mrs Ursula Abrahams, because she can verify.  We were still consulting with him, we were you know, still working in the interests of that particular process.  The problem that I have in COMSA, because Mr Khan is not - he's not a senior official, he's ...[inaudible], my correspondence has not been directed at him, it's been directed at the president.

Okay.  The second question, when he told you, you've just explained how the leaking of the report was detrimental to the relations between management and the union, clearly that should have been a matter of concern.  When he told you what to do, you said earlier on you were, what was the word you used, you said you were scared.  You were scared you said.  Let me ask you this.  What did you do firstly, when you heard that?  ‑‑‑  When I heard this you know, it places me in a ...[inaudible].  I actually phoned ...[T1B CONTINUES AS FOLLOWS] how to deal with it, because you must remember we were also under suspicion.  How do you deal with it.  I was just waiting for the executive to contact me about asking me who leaked that.  When I went to a meeting, because I'm on the selection process for the DVC for law and management, I actually approached ...[inaudible] and I said, "I'm sitting here with this knowledge and I really don't know what to do", because it places our integrity under questions as well, and then I was asked would I be prepared to give an affidavit which I did.

Where is that affidavit?

PROFESSOR EITELBERG   I have a copy.  ‑‑‑  No, I did not.  Sorry, I did not sign it.  Eventually I did not sign it.

CHAIRPERSON   Okay.  And why is that?  ‑‑‑  No, because I decided that I would rather just attend and rather be put on the witness stand.

Okay.  But you spoke then subsequent to that, how long after the discussion you had with Mr Khan did you speak to these other two people?  ‑‑‑  To Lynette Noel and Ursula Abrahams?

Yes.  ‑‑‑  It was the same day.

And the third person you relayed this to was Professor Makgoba?  ‑‑‑  Yes and, Madam Chair, I think I also need to make another statement.  There was another union official also who actually confirmed that it was Fazel Khan who had leaked the document and that's Mrs Gill Manion.

Mrs who?  ‑‑‑  Mrs Gill Manion, she also knows about this.

Did you tell her?  ‑‑‑  No, in a conversation she spoke to me about it.  It was actually when she sent me that - before she sent me the article in the Mercury.

Okay.  I'm going to ignore that because that sounds like hearsay, so we are going to ignore that.  ‑‑‑  Okay.

Unless she is going to come and testify I'll take that into account.

PROFESSOR EITELBERG   I did not get her agreement to testify.

CHAIRPERSON   To come.  Yes, no, we will ignore that, but in relation to -what I'm interested in is what you can testify in your personal knowledge.  So, you told three people?  ‑‑‑  Yes.  Well, we discussed it you know, because we were very concerned.  Sorry, Madam Chair, there was ...[inaudible] Abdulla Suliman.

Did you talk to that person?  ‑‑‑  We also spoke to him.

Are there any questions that you want to ask as re-examination?

RE-EXAMINATION BY PROFESSOR EITELBERG   Yes, just some point of clarities.  Mr Pithouse referred to an SMS allegedly sent by Petro Nortje to Fazel Khan about joining Solidarity.  What was the date of that SMS?

CHAIRPERSON   Sorry, sorry, Professor Eitelberg.  Are there any questions that you want to raise out of my examination?

PROFESSOR EITELBERG   Not your examination.

CHAIRPERSON   Sorry, no, no, I'm asking.  I will give you an opportunity just now.  Are there any questions you want to ask as a result of what I raised?

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   How many people had access to that report?  ‑‑‑  As I've stated before, it was the JBF.

How many people in the JBF?  ‑‑‑  I don't know numbers, but it comprises the executive members of the union and then management.

So, all the executive members plus management?  ‑‑‑  Yes.

[Inaudible].

CHAIRPERSON   Can you just raise your voice please.

MR PITHOUSE   There are in fact two documents that are discussed in the newspaper article.  It's that report and then there's a ...[inaudible] done by ...[inaudible].  Both of those are cited in the newspaper article.  ‑‑‑  Prof Walters was our chair of that particular task ...[interjection].

So, certainly the journalist had access to both documents.  ‑‑‑  Yes.

You have testified that Fazel Khan ...[inaudible] task team report.  Are you testifying - what is your testimony with regard to Prof Walters' report?  ‑‑‑  Prof Walters, it is the letter that he sent with regard to that.  [Inaudible]... his report was only sent to the ...[inaudible].

But is your testimony that Fazel leaked that too, because there's two ...[inaudible]?  ‑‑‑  It was all part of one process.  It was quite a ...[inaudible].

PROFESSOR EITELBERG   That is not part of the charge.

MR PITHOUSE   I know, but it's important because there are two documents and you know, I mean ...[incomplete].

CHAIRPERSON   Mr Pithouse's question is, is it your evidence that Mr Khan leaked both the report and Professor Walters' letter?  ‑‑‑  Well, you know, as I've said to Mr Pithouse, that particular document that was written by Professor Walters was given to all task team members.

But do you have any - when he stated to you that he leaked the report, did it or did it not include Professor Walters' document?  ‑‑‑  It would only - that knowledge would only come from a person who had access to the document and that document was only, like the task - the task team, I'm speaking under correction now, I'm not sure that particular document was actually tabled at the JBF.  You would have to actually get clarity on that, but that particular document was, as far as I can recollect, was made available only to the task team members.

Mr Pithouse, have you got any further questions?  I want to move on to Professor Eitelberg.  Okay.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Professor Eitelberg, your re-examination.

PROFESSOR EITELBERG   I'm just thinking, may I also ask a question in respect what you ...[interjection].

CHAIRPERSON   Yes.

QUESTIONS BY PROFESSOR EITELBERG ARISING FROM CHAIRPERSON'S QUESTIONS   Okay.  So, let me come back to that SMS to Fazel Khan with recommendation to join Solidarity.  You admitted that you did send that SMS.  When was that SMS sent?  ‑‑‑  Professor Eitelberg, I do not have a copy of my response and I do not have a copy of the SMS.  It would probably have been after Fazel sent that SMS asking for ...[interjection].

[Inaudible].  ‑‑‑  An exec member to represent him at his first disciplinary hearing.

So, you don't know the exact date, but was it after the newspaper publications in middle September?  ‑‑‑  No, I think that was, if I can remember correctly, I'm sure it was before Fazel - I don't keep copies of my SMSs.

My question is, because why would Fazel Khan need representation before he was accused of anything?  ‑‑‑  As I've said before, that whole process confused me.  I didn't know what it was about.  So, it was rather ...[interjection].

Okay, so you don't know, but I can ask ...[interjection].  ‑‑‑  But if I can remember correctly, it was before that report was leaked.  I can get that information to the committee.

Thank you.  Now, you have stated that you are not suspended from COMSA and the defence believes that you were.  Did you ever get a letter or an E-mail or a message from your leadership in COMSA that you were suspended?  ‑‑‑  Professor Evan Mantzaris sent me an E-mail and then I responded to it, and I can give this committee a copy of that response which I responded in terms of the COMSA constitution which they did not follow.  They did not follow the process in the constitution, and it was basically to try and get back at me because of issues that I raised.

No, that's fine.  Thank you.  I just wanted to understand the basis of the E-mail.  Now, this might be a slightly difficult question.  I in my questioning did not ask you to mention Gill Manion, but I knew about her name.  I knew about her because you made the same statement to me as you made to the Chairperson just now, that in your belief, Gill Manion knew about Fazel Khan having admitted.  It is hearsay.  [Inaudible]... did not pursue this matter.  What was your recommendation to me when you made the witness statement?  ‑‑‑  I recommended to you that you should not pursue it, because Gill Manion and Fazel Khan, they had a very close relationship during the meetings and that of the council.  They were also the self-appointed drafters of that report with management.  There was no meeting called of the union so that we could discuss the nomination of who the drafters should be.  The report was just E-mailed to us when it had already been drafted and the task team was asked to comment on it.

Thank you.  No further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Thank you, Mrs Nortje.  ‑‑‑  Thank you.

PROFESSOR EITELBERG   Thank you.

WITNESS EXCUSED  [Machine off/on]
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MALAGAPURU MAKGOBA  (sworn states)

EXAMINATION BY PROFESSOR EITELBERG   Thank you.  For the record, Professor Makgoba, you're the vice‑chancellor of this university?  ‑‑‑  That's correct.

Thank you.  This is in relation to the matter of Fazel Khan being accused of having leaked a management and related issues task team report to a newspaper.  The question here is about whether that report is confidential, because if a document is a public domain document then it cannot be leaked.  Could you please help the hearing here to make a statement to come to the conclusion that it in fact was a confidential document?  ‑‑‑  Thank you.  First of all, the management related task team was a task team appointed by council and to report to council.  It is common policy and procedure that the delegated authority from council about any office activities is confidential.  In fact that's why selection processes are confidential, that's why senate minutes are confidential and that's why any appointed committee by council is delegated with that authority of confidentiality, and any academic who has served in the university for any length of period would be aware of that common cause practice, that documents of senate, council, selection committees are confidential.  That's the first thing I want to put on the table.  So, it's a delegated authority matter.  To be particular about this one, the joint management task team, I want to take the opportunity perhaps to read a statement from I think one of the joint terms when they started the process, and I want to read it in.  It says under the heading, "Dissemination of information to UKZN community during the course of the task team deliberation", and this was at a meeting held on 20 April 2006, it says, and I quote:

"Confidentiality should be maintained by individual task team members who are bound by the joint agreement should respond jointly at all times."

So, it was at the beginning of the task team and this was discussed as such, that there is a confidentiality clause.  Then at the end of the task team, when they were writing their final report, they wanted to discuss how this report could be disseminated, and I just want to quote from there:

"The report will be submitted to the next meeting of the JBF scheduled for 1 August and then the council meeting scheduled for 1 September."

So, what it was saying is that this report was going to go to council at a certain period, and then it says, I quote:

"Members discuss the dissemination of union submissions, management responses as well as the final report to the university community."

And they agreed that all the aforegoing documents should be placed on the inner web after the council meeting on 1 September.  So, all documents including the report had to be held until the council meeting on 1 September and it could only emphasise I think what had been discussed before, but this was a confidential document.  The third point I want to make is this.  That members of the task team belong to certain constituencies at the university.  There were members that belonged to the executive, there were members that belonged the unions and even members of the unions were not obliged to give the report to their union executive or I as the vice‑chancellor couldn't distribute the report to members of the executive until it has been seen at council.  So, I think it is with that background that when it appeared, it was called a leak, and remember that if it had not been a leak, it would have actually appeared on the inner web of the university before.  I mean and that's why I think the task team discussed the issue how to disseminate the information of the task team, and they decided it will only be disseminated after council had seen the document, again emphasising the confidential nature of the information contained in that task team report.  So, I think it's on those bases that I believe that there was clarity at three points, delegated authority from council, a discussion at the beginning of the meeting about confidentiality, and a discussion at the end of the meeting when the report was prepared and I must say on those bases, this report it was confidential.

Thank you.  Just one minor question.  Do you know if Fazel Khan was a member of the task team?  ‑‑‑  He was a member of the task team.

Thank you.  ‑‑‑  In fact he presented at the task team, he presented a document called ...[inaudible] leadership bullying or something like that which is a written article I think that he presented as part of an illustration of some challenges I think management faced during this time.

Thank you very much.  I have no further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

MR PITHOUSE   We have no questions at this stage.  There's nothing that ...[inaudible].

NO CROSS-EXAMINATION BY MR PITHOUSE   

CHAIRPERSON   Okay.  Can I ask a question?

PROFESSOR EITELBERG   Yes, sure.  You run the ship.

CHAIRPERSON   Yes.  We had a witness called Mrs Nortje who gave evidence that she had a telephone conversation with Mr Khan during the course of which she uncovered or she alleged that she was informed who leaked the report.  She then gave evidence here that she reported the contents of that telephone conversation with you.  Do you recall having a conversation with her around that?  ‑‑‑  Well yes, there were many people who actually came to my office who made this except Mrs Nortje.  She was just one of many, and all of them, when they came to my office, I made a suggestion to them, it is not helpful for the process to talk to me, the important thing was to go and make formal affidavits, because that can be tested as evidence in law and that's all I asked, and as I say, there are three other people who mentioned the name of Mr Khan, they said he leaked the document.  Even the newspapers themselves, one of the journalists could only mention Mr Khan as part of the source of this information in regard to this matter.  So, all I said to them was that, "If that is the case, it doesn't help me.  The most important thing is go and make a formal affidavit, signed and that becomes important".  That's all I advised.

Did she convey, because we haven't got the other people in front of us, but did she say to you that she was informed by Mr Khan?  ‑‑‑  Yes.

What was that ...[interjection].  ‑‑‑  The conversation to me was that she was informed by Mr Khan and she was also informed by Mrs Gill Manion or something like that.  There were two people who informed her.  First of all, I think it must have been Gill Manion and then after that she had a direct conversation with Mr Khan, that's what she said and I said I couldn't help.

Okay.  Do you have any questions after I asked, in response to my questions?

MR PITHOUSE   I would like to an opportunity to consult with Fazel, Madam Chair.

CHAIRPERSON   Sure.  You can go outside for two minutes, not too long.  [Machine off/on]

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   [Inaudible]... and we have one question.  ‑‑‑  No, I'm here to clarify the issue.

The question is simple, and it's just the other individuals that you mentioned who came to you, is it possible to say who they are so that we can hopefully cross-examine them?

CHAIRPERSON   It depends if they are going to be called.  ‑‑‑  If I mention them and they don't want to be - you see, part of the reason why I said to people that they must go and give affidavits is because when they have given affidavits it becomes evidence that can be cross-examined.

MR PITHOUSE   Sure, sure.  ‑‑‑  I mean the people who didn't want to give affidavits, I never asked them whether if I mention their names they would to be cross-examined.  I don't want to put people's name in jeopardy, but I leave that to the Chair, but I don't want to mention people's names and then you go and you cross-examine them, and because they did that not thinking that they would and then they start denying and it appears I'm lying.  I don't want to do that.

CHAIRPERSON   Well, I think certainly the reason why I raised the issue around Mrs Nortje is that she was here and you had the opportunity to cross-examine her, and I really was looking for establishing whether there is in fact corroboration to what she said.  We've got that now.

MR PITHOUSE   Sure, I mean we're not disputing the fact that she spoke to Professor Makgoba, we're disputing the content ...[inaudible].

CHAIRPERSON   Okay.  No, no, that's fine.  You will deal with that in your evidence.

MR PITHOUSE   And then just the second part of that one question, if I may ask.  The ...[inaudible] the newspaper, are you able to say anything about the ...[inaudible]?  ‑‑‑  I can only say that there is journalist called Amelia Naidoo who actually was referring to other issues that she wanted to report on and she kept on saying that she spoke to some of union leaders and then the only name that appeared was Fazel Khan.

[Inaudible]... in your discussion ...[inaudible].  ‑‑‑  Both in the discussion and in an E-mail.

So, in other words, she didn't tell you that Fazel leaked it, she just mentioned his name?  ‑‑‑  Well, you know, you can read, I mean look, you read many documents and she was going to talk about that report and she said that she has spoken to many unions and the only name that came out, she wouldn't name the other unions, but the only name that she was able to give was Fazel Khan.  She didn't say Fazel Khan leaked the document, she was talking about the document and that information.

CHAIRPERSON   So, there's an inference.  ‑‑‑  Yes, it's an inference rather than ...[inaudible].

That's correct, okay.

MR PITHOUSE   I'm afraid then there's a further question.  ‑‑‑  Ja, no, ask a question.

Is it possible that when she got the document she had phoned up various people, one of them being Fazel and that she was using Fazel's name because he ...[inaudible]?  Do you think this may be because he hadn't insisted ...[inaudible] asking an anonymous source in a normal discussion whereas other people may have insisted, that's why his name would have come to the fore?  ‑‑‑  Well, as I say, there's a possibility that what you are saying is correct, but the other possibility is maybe that actually she was callous in the way - she shouldn't have mentioned any source, any name, that's one possibility.  The other possibility it might be that it's actually a way of disguising the person who leaked it you know.  So, there are many possibilities you can think about.  So, you put the person's name then I have to think oh, because he is named, he is not the one who leaked it, but the others that are actually confidential which may be the other way around.  So, those are possibilities, and as I say, that was the only thing that was coming through and basically that's where ...[inaudible].

CHAIRPERSON   Okay.

NO FURTHER QUESTIONS BY MR PITHOUSE   

NO RE-EXAMINATION BY PROFESSOR EITELBERG   

CHAIRPERSON   Okay.  Thank you for your time.

WITNESS EXCUSED  [Machine off/on]


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

CHAIRPERSON   Is it moving?

PROFESSOR EITELBERG   Yes, it is moving.  We are on record.

CHAIRPERSON   Okay, we can convene.

PROFESSOR EITELBERG   Thank you.  That is Mrs Gill Manion ...[inaudible].

GILL MANION  (affirmed)

EXAMINATION BY PROFESSOR EITELBERG   Thank you.  Mrs Manion, I recognise your ...[interjection].

CHAIRPERSON   Sorry, how do you spell your name?  ‑‑‑  My first name?

No, the second name.  ‑‑‑  Manion [spelt].

Thank you.

PROFESSOR EITELBERG   Mrs Manion, I appreciate your difficult situation because you are a union member and you report to your structure and so on.  If at any stage you feel that the question posed to you relates to your official duties, then you can consult with your union about how to behave or proceed.  However, I don't think that I'll ask any questions relating to the union activities.  I just want to have an answer to one question and that's in your capacity as an employee of this university.  Did Mr Fazel Khan in one phone call to you, it doesn't matter in what context, admit that he leaked the report of the management and related issues task team to the newspaper?  ‑‑‑  The first conversation we had about it was immediately after the lady from the newspaper had phoned me and he told me - I said she asked for it, and I then refused it, and he agreed that we should refuse it.  Then I had another conversation with him in which he said to me Carl Marx sent it, and I still joked with him, why I remember specifically, because we had a joke about it and I said, "How would Carl Marx know the technology on E-mail".

Is that the whole content of the conversation?  ‑‑‑  That was what we discussed, ja.

Thank you very much.  ‑‑‑  So, I don't know, he didn't say ...[interjection].

That's enough, thank you.

CHAIRPERSON   Can I just get clarification from you, Professor Eitelberg.  Why did you bring the witness?  Is this for ...[interjection].

PROFESSOR EITELBERG   Because her name was mentioned by another witness and some of ...[interjection].

CHAIRPERSON   By Mrs Nortje.

PROFESSOR EITELBERG   Nortje as someone who told Nortje that she had firsthand knowledge about Fazel Khan having had admitted to having leaked the task team report, and Carl Marx here is reference to the author of Capital who is ...[interjection].

CHAIRPERSON   Yes, I know Carl Marx.  ‑‑‑  That's why when I had a joke with him, any subsequent conversation I may have had with Petro Nortje in that respect would have been on an instruction.

PROFESSOR EITELBERG   I have no further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Okay.  So, you didn't have a conversation with Mrs Nortje?  ‑‑‑  Yes, I had lots of conversations with her.

My understanding, Professor Eitelberg, and if I can recall from my notes, Mrs Nortje said after she was informed or had the conversation, she spoke to two other persons.  Mrs Manion is not one of those people?  Can I just get clarity from you, is that correct?

PROFESSOR EITELBERG   According to my recollection is that Petro Nortje told that she had conversations with Mrs Manion before.  They actually worked together on various documents, so they have had conversations for months ...[inaudible].

CHAIRPERSON   Okay, but what I'm trying to establish is, are you denying, what is the word, are you disagreeing with what Professor Eitelberg is putting to you?  In other words, the first conversation you had, you said with Mr Khan, he agreed that you should refuse.  In the second conversation, what is the reference to Carl Marx?  I don't understand, so I just need clarity.  ‑‑‑  He said to me that, because I said it seems - because by that stage I think the report was leaked already, I can't remember exactly the timing, but he said to me that Carl Marx had sent it.  That was what he said to me.

Meaning?  What did that mean to you?  ‑‑‑  I still made a joke and said, "How could Carl not know that technology of E-mails".

PROFESSOR EITELBERG   Can I ask a further questions on that?

CHAIRPERSON   Yes.

PROFESSOR EITELBERG   Did you understand at the time that Fazel Khan was joking referring to himself?  ‑‑‑  That was my assumption.

Thank you.  ‑‑‑  And any further conversation I had with Petro was based on that assumption.

CHAIRPERSON   Okay, I understand now.

CROSS-EXAMINATION BY MR PITHOUSE   Sorry, I have to be able to cross-examine this.  ‑‑‑  [Inaudible].

When Fazel said to you that Carl Marx and leaked it, were you certain that he was referring to himself?  ‑‑‑  No, I said that was my assumption.

Was your assumption.  ‑‑‑  Ja.

And when he made that statement was he making it in a jocular fashion?  ‑‑‑  Well, we were having a conversation.  I can't remember exactly, but I mean it became jocular after I said, "How could Carl Marx know that technology".

Sure.  ‑‑‑  Until then I can't remember if it was.

At any time previously in your discussions with Fazel, did you know if Fazel referred to himself as Carl Marx?  ‑‑‑  Not prior to that.

Not prior to that.  Just one final question.  As a trade unionist, and we know that unions work together in various processes post the strike, are you aware of tensions between Petro Nortje and other ...[inaudible] including Fazel?  ‑‑‑  Yes.

Would you say those tensions are ...[inaudible]?  ‑‑‑  Yes, I probably would and I mean, there's tensions between her and I now too.

Sorry, one final question.  Did you go and tell Professor Makgoba that Fazel Khan had leaked?  ‑‑‑  I really don't recall that.  I really do not recall that.  When would I have been in a position to tell I'm not sure.  I cannot say either way.  It's perhaps my age, but I really don't recall having had that conversation with Professor Makgoba, but it may have happened.  I can't remember.  It would have been based on that same assumption.

Thank you.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   No further questions?

NO RE-EXAMINATION BY PROFESSOR EITELBERG   

CHAIRPERSON   Thank you, Mrs Manion.  Seemingly it was not as bad as you anticipated.  ‑‑‑  Thank you.

WITNESS EXCUSED  [Machine off/on]
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EMPLOYER'S CASE
____________________________________________________________________

MR PITHOUSE   Okay.  We're going to present the presentation of the witnesses for the defence.

CHAIRPERSON   Okay.

MR PITHOUSE   And our first witness I'll introduce to you is Mr Simon Delaney.  Can you affirm for the record that that's who you are.

MR DELANEY   That is my name.

MR PITHOUSE   And can you affirm also for the record the organisation that you work for and the mandate of that organisation.

MR DELANEY   Absolutely.  The Freedom Expression Institute is an association not for gain, governed by its constitution with its principal place of business at 21st Floor, Saville[?] Centre, 41 Kotze Street, Braamfontein, Johannesburg.  The FXI was formed in 1994 to assist in the repeal and amendment of ...[interjection].

CHAIRPERSON   1944?

MR DELANEY   1994.

CHAIRPERSON   Oh okay.

MR DELANEY   To assist in the repeal and amendment of South African laws enacted during apartheid which inhibited freedom of expression and association.  The FXI has since evolved into a public interest lobby group which campaigns for media freedom including the protection of journalistic sources.

CHAIRPERSON   Yes, I'm sorry, we have omitted a very critical step.

SIMON DELANEY  (sworn states)

CHAIRPERSON   Yes?  ‑‑‑  Madam Chair, I have a summary of the evidence which I would like to present to this hearing.  With your leave I'd like to hand you a copy of that.  Would that be in order?

Okay.  Mr Pithouse, can you just explain to us briefly the ...[interjection].

MR PITHOUSE   Certainly.  We've invited Mr Delaney here as an expert on freedom of expression issues in a democratic South Africa, and we would like - we're obviously not going to be asking him about the details about what happened here in UKZN, but we would like to ask him about some of the assumptions that are implicit in the charges against Fazel, about the way that democracy and freedom of expression issues are thought to operate in terms of behaviour and in terms of legal questions as well as ...[inaudible].  So, that's the capacity in which Mr Delaney is here ...[inaudible].

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Yes, Madam Chair, the university has made it upfront clear to the defence what the legal positions are based on which legal views will then proceed.  It would have been only fair ...[inaudible] to have allowed me sight of the documents that they intended going along to use to clarify background issues, but I would like to plea that you keep it very concentrated on the charges, not on the journalistic freedoms.  No journalist has been charged by the university.

MR PITHOUSE   We are aware of that, and we will endeavour to keep it focused on the issues at hand.

CHAIRPERSON   Okay.  Do you have any other document, Mr Pithouse, that you think Professor Eitelberg needs?

MR PITHOUSE   No.

CHAIRPERSON   At the very least you should let him see those documents, so that if he's going to cross-examine, he would be able to do that from an informed position.

MR PITHOUSE   The only other documents that we have written, because we didn't know that Petro Nortje was going to come and what she was going to say, we are preparing the documents that show that she was suspended from - so as soon as they are brought here we can make copies and then give them to Professor Eitelberg.

CHAIRPERSON   Okay, I'm talking more ...[interjection].

PROFESSOR EITELBERG   That's not the problem.  The problem is that I'm not a lawyer and when you come here with legal background I would like to have some - I can read.

CHAIRPERSON   In terms of evidence that you are still going to adduce through your witnesses, you don't have any documents.  So, my understanding is this is just a general submission?

MR PITHOUSE   Yes.

CHAIRPERSON   It's not specifically relating to the charges?

MR PITHOUSE   It is related to the charges, because we have questions that we would like to put to Mr Delaney about the charges and ...[inaudible] cross-examined by Professor Eitelberg.

CHAIRPERSON   When you say he's an expert witness, what expertise will he come and explain?  What expertise does he have to assist us to arrive at a decision with regard to the charges, and how will it assist your client?

MR PITHOUSE   It's going to assist my client in various ...[inaudible].  He can assist my friend in many ways.  I mean, we want to, in our defence, we are going to argue that Fazel certainly did speak to certain newspapers, but we want to argue that in fact there's nothing wrong with that, that it wasn't necessarily reckless.  Now, a part of our defence, a large part, majority will be looking at what he said, why he said it, the reasons for that and so on.  A part of it also will be to show that in fact employees at the university do have the right to be publicly critical of the management when they see it necessary.  The assumption that has come through, certainly Professor Chetty's evidence, and the assumption that, to my mind, it is implicit in the way the charges are framed as well as the idea that Professor Eitelberg has referred to, yesterday afternoon, about fiduciary evidence and the confrontations ...[inaudible] in that regard, all of that can be contested and there are different views about those things.

CHAIRPERSON   Okay, and you want to place before the hearing those different views?

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Remember we are dealing only with count 4 at this point.  We are not dealing with counts 1, 2 and 3.

PROFESSOR EITELBERG   Madam Chair, that's where I would like to have clarity.  We changed the procedure.  We were supposed to finish with counts 1, 2 and 3 first.

CHAIRPERSON   Okay.  Yes, no, no, my apologies.  I withdraw that.

PROFESSOR EITELBERG   I'm not sure how ...[interjection].

CHAIRPERSON   No, no, the position actually now, thanks for reminding me, the position is that they are leading evidence on all three charges.

PROFESSOR EITELBERG   All four.

CHAIRPERSON   All four.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   No, that's fine, that's fine.  As long as you are sure that the elements of the various charges you have paid - that's quite important, that there are different elements to the different charges and that what evidence you are going to lead you must make sure that you take care of all the evidence.  For instance, if you're dealing with whether it's a freedom of expression right that you have in terms of the Constitution to talk to the media, that's just one part of the charge.  The other charge is that you breached your fiduciary duty.  I don't know whether freedom of expression can assist you with that, but that's one element.  The other element, if you look at the charges there, is that the university was brought into disrepute.  So, I'm just trying to guide you to say that whatever evidence you lead, you're quite free to bring 1, 2, 3 as long as you deal with all the elements, okay, and maybe refer to us, if you can, that you're dealing with elements of 1, 2, 3, because factually in a sense they are different, factually.

MR PITHOUSE   No sure, especially with regards to the last charge.

CHAIRPERSON   Yes.  So, 1, 2 and 3 they're different, and count 4 are different.

MR PITHOUSE   Yes.

CHAIRPERSON   Okay.  I presume this is more a background.  I assume that the witness you are bringing now is really more for background, Mr Pithouse?

MR PITHOUSE   Yes, that's setting the ...[interjection].

CHAIRPERSON   Okay, setting the scene they call it.  Okay.

MR PITHOUSE   Setting the scene about the ...[inaudible].

CHAIRPERSON   Yes.  Let's proceed.  Can you hand over a copy of that submission to Professor Eitelberg and hopefully he can listen and try and see what to do.

MR PITHOUSE   So, can Mr Delaney make some general comments about this submission before we get to the elements of the charges?

CHAIRPERSON   Yes.

MR PITHOUSE   Great, so you can proceed.  ‑‑‑  Madam Chair, with your leave, I'd like to just take you through the submissions without necessarily reading them for you.  The FXI has been admitted or is in the process of being admitted as an amicus curiae in several court cases involving freedom of expression including at the Constitutional Court, and in paragraph 2, subparagraph 2.1 through to 2.4, these are the names of cases in which the FXI has been admitted.  The FXI is obviously not in possession of the fact common cause to this hearing not having been present during these proceedings.  However, the FXI has been following with keen interest the information which has been made public in this matter and from the information which the FXI has come into contact with, the FXI has considerable interest in these proceedings since the issues, if not central, are at least ...[inaudible] to the right of freedom of expression which is in section 16 of the Constitution, and having ...[inaudible] in amicus curiae in these court cases, the FXI is, I submit, qualified to give evidence as an expert on freedom of expression matters.  I now would like to draw your attention, Madam Chair, to paragraphs 5 and on.  From an analysis of the charge sheet and newspaper articles which have appeared in the media, the FXI is at the onset of the opinion that Mr Khan acted on the basis of his constitutional right to freedom of expression and he was neither dishonest, reckless nor grossly negligent in the statements that he made to the media.  In our opinion, any disciplinary action taken against Mr Khan would constitute an unreasonable limitation on Mr Khan's right to freedom of expression and would thus be deemed unconstitutional.  [T2A CONTINUES AS FOLLOWS]... from an era of intolerance, silence and a repression of ...[inaudible] media and those activists who speak to the media about issues of public interest.  South Africa has emerged from this dark era and the FXI's interest, as is the greater South African public's interest, not to return to this era where academics were prevented from speaking to the media about their work, their research and their ...[inaudible] on the development of society and university institutions.  Simply adding to the new Constitution, our courts have consistently and stridently upheld the right of workers to engage in speech critical of their employers.  Most famously in the '99 Constitutional Court case of SANDF Union v The Minister of Defence, and if this hearing would like the citation of that, I can get that for you.  In a recent case of Costa Gazidis[?] v The Minister of Public Service and Administration, the Pretoria High Court found that Dr Gazidis' criticism of government's policy in the media including his utterance about the Minister of Health, which was to the effect, if Madam Chair will recall, that the Minister of Health should be charged with manslaughter.  This statement did not amount or constitute prejudice to the administration of the department.  Dr Gazidis was then reinstated.  Now, obviously I am aware that the facts of this matter that I am aware of seem to differ in two respects which are not fundamental.  Firstly, this university is not a government department entrusted with the defence or the health of the public, but it is entrusted with the education and the nurturing of the people of this country.  The second difference is obviously in the nature of the comments, and I would submit that a statement such as the one by Dr Gazidis that the Minister of Health was essentially a murderer, or at least guilty of culpable homicide is far worse than any comment that Mr Khan has made concerning the university, and indeed the allegation which is contained in the charge sheet regarding bringing the university into disrepute is certainly a far lesser crime, if at all, than the prejudice which was alleged to the administration of the department in the Gazidis and SANDF Union matter.  The FXI has intervened as an expert witness in the CCMA case of Lucky Sibeko at a level perhaps closer to the level at which we are operating, with respect.  The FXI made similar arguments concerning the right of workers to criticise, even if that criticism is robust, to criticise the worker's employer and in the case of Mr Sibeko, he was dismissed for writing allegedly defamatory articles of the Super Spar in a workers' newspaper, being very critical of his working conditions etcetera.  This worker was reinstated at the CCMA.  At the level of public policy which the FXI is most concerned of, that is clearly a public interest which is overlying in Mr Khan's comments to the media in that there appears to have been a climate of fear which has taken route at this university, where academics, workers and students are afraid of in any way challenging or criticising the university administration.  Such a climate of fear is disastrous at any academic institution and very seriously threatens the spirit of inquiry and academic freedom.  It can also have a chilling effect on the freedom of expression more generally at the institution, it's something that the university should vigorously guard against.  The incidents that the FXI has tracked over the past few months, I won't go through them, but they are listed in paragraphs 9.1 to 9.9, unless, Madam Chair, you have any particular point that you would like me to take you through.  If not, then I'll move on to paragraph 10.  From the incidents listed in paragraph 9, it is clear to the FXI that instead of encouraging outspoken, controversial and provocative views of its staff members and thereby enhancing the quality of the debates, ...[inaudible] regarding transformation and other university issues, the university has instead fostered an environment of fear, apprehension and uncertainty amongst many of its students and staff.  This is a climate, Madam Chair, which encourages silence and self‑censorship rather than the robust speech and critical self‑examination which is more or less the very ...[inaudible] on an institution such as this.  If an article unchallenged, this decision will set an extreme negative precedent for the freedom of expression in one of South Africa's premier academic institutions, because, as I've said, it will create this climate for self-censorship which is a ...[inaudible] to freedom of expression and academic debate.  If Mr Khan is found guilty on these charges, the effect will not simply be on Mr Khan, the word will be spread and the fear will take hold of academics who will then refrain from any form of commentary or reasonable criticism of their universities out of fear of being dismissed or disciplined.  This is surely not what a democracy and what especially a democracy in and on campus is all about as workers, citizens and academics in this country, these academics have an ...[inaudible] right to engage in critical speech about matters of public interest and should be able to do so freely.  By attempting to stifle healthy criticism in a debate, especially amongst its own workers, UKZN has been exposed as intolerant and censorious.  Obviously as I have referred to, the FXI has not been fully aware of the facts of this hearing and the evidence which has been led, and the FXI doesn't wish to at any stage interfere with the internal ...[inaudible] of the university, but this is a public place.  It is our university as South African citizens as much as it is the management of UKZN's institution.  We therefore submit, with respect, that Mr Khan should not be found guilty in order that the scars which have been created should be given time to heal, and that the process of transforming this fearful environment that has been created can begin.  If we allow this university to continue with this process of clamping down on the freedom of expression and sliding into an abyss of a complete disregard of academic freedom and freedom of expression, we will end up with the kind of university that only dictators could be proud of, or indeed the masters of our bygone apartheid era.  This is not the kind of university that is concerned with fostering academic inquiry, but it is concerned with thought control.

Thank you, Simon.  I'm going to just now take you through the charges, but before we do that, I want to give to you a document we received yesterday and request your opinion on it.  The prosecution has been asked to elaborate clearly the ...[interjection].

PROFESSOR EITELBERG   Sorry, Madam Chair.  How do you want to proceed?  I would like to request that we strike this document given to you from evidence.  It is not ...[inaudible] of text.  It has not followed due process in ...[inaudible] conclusions damning to the university.  Natural justice requires audi alteram partem and the author of this unsigned document is quoted here as attorney.  I don't know if an attorney would really come to writing a document like that, that says in point 10, "From the above it is clear that the ...[inaudible] conclusion huge negativity about the atmosphere at the university and the university" where there has been no chance given to the other side to respond.

MR PITHOUSE   Madam Chair, may I respond?

CHAIRPERSON   Yes.

MR PITHOUSE   Witnesses have said things in this hearing that we find extremely ...[inaudible].  We have had to sit here and take it, and then cross-examine ...[inaudible] relied on the judgments of ...[inaudible].  So, I think it's fair to lead our witnesses, they be able to say what they consider and what we consider is necessary to be said in the defence of Mr Khan, and once the process is concluded, he will have every chance of cross-examining all the witnesses, to challenge whatever he wants ...[inaudible].

PROFESSOR EITELBERG   No, I did not object to that, I objected to this statement being considered evidence.

CHAIRPERSON   The difficulty you see, Mr Pithouse, is that when the witnesses came in here and said the things that they want, they came in, in a sense, unprepared or cold.  They were relaying what - Professor Chetty did that and the last witness did that, and some of the times they said things that you may not be happy with, you disagreed, you were able to consult with Mr Khan and challenge them on that.  On everything that they said that you were not happy with, you were able to challenge them.  What you've done, and it's the second time, and I've tried to be as lenient as I can, because also we're not in a court so we don't want to be very strict, but whatever we do, we have to give both parties, or I am obliged to give both parties an opportunity to respond adequately.  In this instance you've presented a document that Professor Eitelberg had no prior knowledge of.  He's not had the opportunity to go through it and to even argue whether it should have been admitted in the first place.  It is correct that when you have an expert witness, even before that in the normal case, you have to know what the expert witness is going to say.  They require all the documents so that the other party can question that expert evidence.  This opportunity has not been given to Professor Eitelberg now.  I think that's his complaint, not the fact that you've brought ...[interjection].

MR PITHOUSE   Sure, I understand what you're saying.  Would you be happier if we just put that aside and I simply pose questions to Mr Delaney as Professor Eitelberg did to all his witnesses?

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Ja, I don't have a problem with them posing questions and then I will cross-examine.

CHAIRPERSON   And then we strike this from the record as the document.

MR PITHOUSE   I mean obviously some of the questions that I'm going to ask may require answers that overlap certain things in the document, but that ...[inaudible].

CHAIRPERSON   That's fine.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   That's fine, but you know, the alternative, Professor Eitelberg, is that you have the ability to rebut and respond to this document if we allow it in.

PROFESSOR EITELBERG   I don't have a choice.  I will have to ...[inaudible].

CHAIRPERSON   I beg your pardon?

PROFESSOR EITELBERG   If you allow it to stand, then I will ask ...[interjection].

CHAIRPERSON   Yes, okay.  Let's do it this way, in trying to reach a fair solution.  There's one or two alternatives.  You allow the document in and you give Professor Eitelberg, not now, afterwards, a paragraph by paragraph response to that after he has taken instructions, because he's not had the opportunity.  That is the one option.  The other option is that we strike this from the record and then you lead your witness as you would lead another witness, you lead your witness and he responds and Professor Eitelberg can cross-examine him.  So, I think let's choose one of these options.  Professor Eitelberg, you have the objection.  What would your preference be?

PROFESSOR EITELBERG   My preference would be to strike it off.

CHAIRPERSON   To have to struck off.

MR PITHOUSE   Can I consult Fazel for one minute, Madam Chair, to see what he thinks?

CHAIRPERSON   Okay, and then I'm going to make a decision.

MR PITHOUSE   Sure.

CHAIRPERSON   I hope that you could agree, then I don't have to make a decision.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Okay.  [Machine off/on]

MR PITHOUSE   We are happy to put the document aside and then just lead the witness.

CHAIRPERSON   Okay.

MR PITHOUSE   So, that's fine.

CHAIRPERSON   Okay.  So, for the record, the document that was read in by Mr Delaney is, by agreement between the parties, struck from the record.  Okay, you can lead him.

MR PITHOUSE   Okay.  Mr Delaney, we're going to go through the charges, we're going to look at the legal basis for them and we're going to ask you some general questions.  I think just so that we ...[inaudible] I'm going to start with some of the charges, I'm going to put some questions to you about that.  The first thing is, in your professional opinion as an expert on freedom of expression, is it necessarily disloyal to a university to make statements critical of the management?  ‑‑‑  Obviously I'm qualified only to speak to the freedom of expression not to the labour issues.

[Inaudible].  ‑‑‑  In so far as the right to freedom of expression can be limited by a contract between an employer and employee to act at all times loyal and thereby renouncing his or her freedom of expression rights of the Constitution, then I would say no, such a duty of loyalty does not exist.  One cannot contract out of a constitutional right, and a constitutional right cannot deny an employee, no common law or labour law, duty of loyalty to an employer can be superseded by this right to freedom of expression.

Thank you.  The phrase, "fiduciary duty" crops up a lot in the charges and Fazel is accused of being in breach of the fiduciary duty which he owes the university as an employer and he's accused of being in breach of that fiduciary duty because of comments that was made in the press.  He is not denying that ...[inaudible].  Now, I would like you to please tell us that is there such a duty in your opinion that limits the constitutional right to freedom of expression, and if you want to refer to case law, that would be absolutely fine?  ‑‑‑  Can we start with the basic ...[inaudible] that there is this ...[inaudible] rights to freedom of expression which can only be limited by a law of general application.  By that we mean a law which is not specific to the University of KwaZulu-Natal ...[inaudible] problems with KwaZulu-Natal for example.  This limitation must be reasonable and justifiable in an open and democratic society, and there are various factors which one must take into account in terms of that limitations analysis.  Now again, and with this concept of disloyalty or fiduciary duty, one finds it in the Companies Act for example, with respect to directors' duties of good faith to the company.  Now, I'm not aware of any duty of loyalty or fiduciary duty in this university's regulations, but even if there was, and I don't know if such provision exists, even if there was such a duty of loyalty or fiduciary duty which is at the expense of this right to freedom of expression, then this would not pass constitutional muster, because firstly, it's not embedded in the law of general application and secondly, the mischief which it is trying to remedy, and that may be bringing the university into disrepute or being defamatory of the university, cannot and should not be at the expense of the right to freedom of expression, and should not attract this sanction of disciplinary action besides which there are other remedies for the university to pursue the allegedly defamatory or statements which bring the university into disrepute.  There are other remedies such as the civil remedy of a defamation action for damages, but to have such a blanket provision, a rule or regulation that prohibits disloyalty or absolute faith to the university only can go so far.  It cannot infringe unjustifiably on this right to freedom of expression.

Thank you.  The phrase "bringing the university into disrepute" has been used and as I understand it, the university is alleging that comments made by Fazel and brought the university into disrepute.  This phrase is used a lot on campus.  In your professional view as an expert on the freedom of expression, is bringing one's employer ...[inaudible] either with certainty or it being alleged into disrepute something that would be ...[inaudible] by the basic rights ...[inaudible]?  In other words, nothing limits the rights to freedom of expression.  Is one legally allowed to ...[inaudible] into disrepute?  ‑‑‑  Look, I mean there may be cases where an employee is not permitted to bring his or her employer into disrepute.  This is not one of them.  The statements which I have read which were attributed to Mr Khan are in fact not defamatory at all, and ...[interjection].

CHAIRPERSON   Sorry, just in referring to that, can you refer to the article so that we just paginate it.  ‑‑‑  Yes.

MR PITHOUSE   That's the copy that we ...[interjection].

CHAIRPERSON   Which one is that, because the Mail and Guardian article ...[inaudible - speaking simultaneously].  ‑‑‑  Madam Chair, may I refer to the schedule, to the particulars of the misconduct attached to the disciplinary inquiry.  Perhaps that is more ...[interjection].

So, which ones were you reading when you go through them?  The Mail and Guardian one, the Witness or the Mercury?  There are three.  ‑‑‑  Before I go through them one by one, just as a general principle, I'm going to acquaint the allegation of defamatory with the allegation that is levelled in this case of bringing the university into disrepute.  The definition of defamation is the intentional and unlawful publication of statements which tend to lower the reputation of the target in the eyes of society, and I didn't see any material difference to the charge of bringing the university into disrepute.  They are the same thing.  Bringing into disrepute, lowering the reputation.  Now, the principles of defamation that appear elucidated in the case of Bogoshi by the Supreme Court of Appeal and the defences are also very clear.  Now, Mr Khan has not upon anatomy and so the defence of reasonableness is not available to him.  However, the defences of truth and public interest and fair comment are.  The allegations in count 1, that Mr Khan alleged to the Mail and Guardian dated 15 September 2006, that:

"There was a clear decision that you should not be in the ukzndaba and that this was dirty revenge for your actions during the strike."

Count 2:

"The university management was using the ukzndaba as a propaganda machine.  Thee management of the university had used a vulnerable Ms S Giles, an employee of the university, to get back at you because of your involvement in a strike at the university.  The university staff had lost confidence in the ukzndaba as they see it as a mouthpiece for a certain faction of the management."

And in the Mercury dated 19 September 2006:

"You believed that you had been targeted.  You are convinced that the management of the university does not want you to be promoted or published in ukzndaba.  Your removal from the photograph was evidence of 'thinking at the top'.  The admission by Giles that she was responsible for your airbrushing from the photograph was probably the current climate at the university that had pressured her to do it."

Now, the first remark, Madam Chair, that I have to make is that there are no specific allegations against natural persons made by Mr Khan.  The FXI promulgates the notion that juristic persons should have a lower standard of dignity than - sorry, natural persons should have a higher standard of dignity than juristic persons.  The university or this newspaper ukzndaba is essentially a juristic person.  Therefore, any allegations or reputation or bringing ukzndaba or the university into disrepute must first pass this hurdle of their dignity having been impaired, and a policy the FXI believes that only in very limited circumstances where, for example, a corporation's brand value or trademark has been tarnished to the extent that the company can somehow have been materially diminished, that this would succeed, and clearly this has not been the case in any form which can be evaluated or quantified.  Besides policy, there is a legal defence to a claim of defamation and that is a fair comment, and even if Mr Khan cannot prove that these allegations were true, what can firstly be said is that these allegations were in the public interest.  Clearly it is in the public interest in the community to which ukzndaba belongs, the reason ...[inaudible] ukzndaba, on a broader scale the academic, workers and staff and students of the university, and the broader public to which this university belongs are all very interested in seeing commentary on what occurred during this strike and whether this supposedly independent newspaper ukzndaba is being used for propaganda purposes by the university.  The allegations feed into this public debate.  Whether or not they are true, the statements by Mr Khan made to the media, which were published, constitute fair comment.  They are not based on whatever he's saying, they are allegations which go to a debate which appears to have crooked certain sectors of this country and in fact has been published by several newspapers.  So, the question, does bringing your employer into disrepute trump freedom of expression?  As a general rule no, and especially not in this case.

MR PITHOUSE   Sorry, to touch on something else.  Would you ...[inaudible] in response to the previous question, which is the issue of the veracity of statements that are made to the press.  One of the charges against Fazel alleges that he made false statements.  The alternative charge alleges that he made statements which later proved to be unfounded and untrue.  Now, if indeed a statement was made which could not be proven to be true or even a statement was made which perhaps turned out not to be true, but the statement was made in good faith and it was made on the basis of reasonable grounds, would that in any way undermine the right to make the statement?  In other words, do you have to be absolutely certain ...[inaudible] and after the fact that a statement was true ...[inaudible] claim that you are able to make it because in this country you are allowed to have freedom of expression?  In other words, are you allowed to be wrong ...[inaudible]?  ‑‑‑  Certainly good faith is an element.  Obviously the necessary element of proving bringing an organisation into disrepute is intentional.  So, firstly, this hearing would have to be satisfied that Mr Khan intended to defame or bring the university into disrepute which implies an element of bad faith.  Secondly, this hearing would have to be satisfied that the comments were not fair.  In other words, that there was no semblance of justification and that in the particular circumstances and on the particular facts Mr Khan essentially wasn't entitled to comment on these allegations, and one can think of an example.  In these particular facts would perhaps be where Mr Khan wasn't at all connected with the strike which is alleged, or with ukzndaba, or in the university at all where he in fact had no knowledge of the facts whatsoever and was simply maliciously propagating allegations at the university with the intention to lower the public's esteem of the university.  Now, my understanding from what I have read in this matter is that Mr Khan was at least partly involved as a role-player in these facts.  He may not be the central role-player, but he is at least an academic at this university who appears to have played some role in this set of facts which gave rise to the statements.  So, therefore, it appears to me that even if Mr Khan's comments were not truthful, that he at least has some insight into important issues.

You've spoken about fair comment and public interest which is the question to be ...[inaudible] quickly.  Would comments about university management, for example, public ...[inaudible] constitute a comment that is aligned to public interest, tension ...[inaudible].  ‑‑‑  There's no doubt the university belongs to the people of South Africa as a publicly funded and publicly managed university.  It is not a private company which can more or less do what it pleases.  The citizens of South Africa have a right to comment on the university which belongs to them.  The employees and the academics of this university are in a position even more ...[inaudible].  They have an insight into the affairs of the management of this university and into the running of this university.  They have not just a right, but an obligation to comment on the affairs, otherwise there is no way that the rest of South Africa is going to go on in this university.

It's been suggested by witnesses in this hearing, and it's something that I will turn to in a minute, that if indeed someone like Fazel Khan had an issue that he thought needed to be addressed with regard to someone senior in the university's hierarchy, it would be inappropriate for him to do so to the media.  An issue ...[inaudible] that Fazel had gone to the media, but we had agreed that it was common cause that that was not ...[inaudible] and Fazel ...[inaudible].  But the argument that is being made is if you have a problem with someone, you should take it to the next step of the hierarchy.  So, if you have a problem with say Professor Chetty who is head of public affairs misconducting himself, you should take it straight to Professor Makgoba who is the principal.  If you are not happy with that response, you should take it to the council and so on, up to the Minister of Education, this sort of chain of authority and it's appropriate to take all critical comments up that chain of authority and looping it up to the next level if you don't get results, and that's being used to argue the statement ...[inaudible] at different times and different ways that it was wrong for Fazel to, when he was contacted by the media, give them his opinion ...[inaudible].  Do you, as an expert in the area of freedom of expression, take the view that people should not discuss issues with the media, they should rather pursue all institutional remedies up to, I'd assume, eventually the President of the country?  ‑‑‑  The FXI takes a very liberal view in discussions with the media.  While we don't have a perfect media, the FXI believes that issues should be discussed in the media as a general policy, and when I say issues I mean issues of public interest obviously, issues of public interest at a public institution such as this university, issues of public interest which ...[inaudible] those which concern you, concern government departments which have been dealt with by our courts.  The issues cannot be internalised and sufficiently redressed as they perhaps could be within a corporation.  A privately owned company belongs to the shareholders, not to the people of South Africa.  The shareholders of this university are the people of South Africa.  The eyes and ears of the public of South Africa are the leading institutions which publish newspapers.  Most certainly there are procedures laid out in law for the ideal steps to be followed in the case of whistle blowing, and the kinds of whistle blowing which have been dealt with by our courts are involving you know, grand scale corruption and the murder of thousands.  In the case of Gazidis v The Minister of Public Service and Administration, Dr Gazidis did not follow the requirements in law relating to exhausting internal remedies first.  Dr Gazidis was charged with allowing himself to be interviewed by a newspaper reporter where he criticised the Minister of Health by stating that he was gathering statistical support in order to have the Minister charged of manslaughter because she refused to provide AZT to pregnant women.  Now, in its decision to reverse dismissal, the Court of Appeal in the TPD, the Transvaal Provincial Division of the High Court, upheld the dismissal by finding that Dr Gazidis' criticism of government policy in the media including his utterance about the Minister of Health did not amount or constitute prejudice to the administration of the department.  Now, I would analogise the findings with respect to prejudice in the Costa Gazidis case to the charges of bringing the university into disrepute, which is essentially damaging the university, damaging it in subsistence and in reputation.  Now, I've already alluded to the prejudice which could be caused to a private corporation where, for example, the share price may be lowered by unjustified and false allegations against that corporation, it's brand, identity etcetera.  This is not a corporation.  It has no shareholders which may disinvest or cause a knock-off effect from those allegations.  As I've said, this university belongs to the people of South Africa and if the citizens represented if you like by an academic or a staff member makes allegations about the university, then that citizen is making allegations about the representative of that citizen's own institution.  That citizen is at worst throwing a boomerang by saying, "The university which belongs to me is such and such.  The management of that university which belongs to me is such and such".  This is essentially ...[inaudible] at worst.  At best, it is not prejudice to the university, but it is in fact constructive criticism by allowing this public debate to be aired and for allowing allegations to be made upon the university about the way it runs its affairs in order that others, the management themselves can be allowed to respond to those allegations and so that there can be this constructive debate.  The FXI is a strong believer that there is no precious truth which can be distilled from one or other person, but rather the court of public opinion should be brought into place especially with an public institution such as this university.

Okay, we're getting there ...[inaudible].  Just a couple more things.  While you're talking about this thing of fiduciary duty and about moving to the hierarchy before you go to the press, the prosecution has submitted a photocopy from ...[inaudible] bundle 27.

PROFESSOR EITELBERG   Document 27.

MR PITHOUSE   I'll just hand him one.  It's called Employment and Labour Law, Volume 1 and the author is ...[inaudible].  There's no date here, but in the preceding page, the one of ...[inaudible], it talks about the case between the school and a teacher who embarrassed the school and it says that that was in 1804, and over the page it says it was a century later, so I assume that this book came out before 1994, before the Constitution ...[T2B CONTINUES AS FOLLOWS] the sentences that they deal were given the rights to be able to have ...[inaudible] sanction and specifically what is stated, I'll give them to you so you can read them as well, say that:

"Communicating information injurious to the employer's reputation would be a breach unless the information is true, and the wrong to which it relates can sensibly be resolved only by its disclosure to the people who receive it."

Those are the post comments.  Then it says:

"Speaking to the media before exhausting the internal mechanisms for the remedying of problems will as a result seldom be justified."

Now, I would like your comment on that as an expert.  Do these two points, in other words, communicating information injurious to the employer unless the information is true okay, does that trump the right freedom of expression in your view?  You've already answer the question about talking to the media before internal mechanisms have been ...[inaudible], but I want to know from you whether or not you feel that this view remains ...[inaudible] especially given all of the new legislation since 1994?

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Okay.  (Machine off/on)  ‑‑‑  The question, as I understand it, is whether the statement in this textbook is:

"Communicating information injurious to the employer's reputation will be a breach unless the information is true and the wrong to which it relates can sensibly be resolved only by its disclosure to the people who receive it.  Speaking to the media before exhausting the internal mechanisms for the remedying of problems will as a result seldom be justified."

The question is whether that is still relevant and whether it still holds true in our law, is that it?

MR PITHOUSE   Given that this book ...[inaudible] edition before '94 ...[inaudible].

PROFESSOR EITELBERG   Madam Chair, can I just rectify the mistake?

CHAIRPERSON   Yes.

PROFESSOR EITELBERG   It is on the page at the bottom there 1998.  This page was printed in 1998 and the first page indicates 2000.  So, this is ...[interjection].

MR PITHOUSE   The text indicates clearly that it was before '94.  So, it's almost 100 years after ...[interjection].

PROFESSOR EITELBERG   It's not a textbook, it's a ...[inaudible] handbook.

MR PITHOUSE   The text clearly indicates that it was written before '94 and has been written later, but it's not ...[inaudible].  ‑‑‑  The reference to whistle blowing does not take into account the Protected Disclosures Act which would indicate that it has been published before 2002.  I have no idea when this was ...[interjection].

Well, according to that, they say it's published about 100 years after 1804 which would make it before 1994.  ‑‑‑  In any event, these statements are subject to the Protected Disclosures Act which I believe was passed in 2002.  The Protected Disclosures Act or its colloquially known as Whistle Blowers Act protect employees in situations where you speak directly to the media and there is some kind of public interest override, I don't have a copy of that Act with me, but from memory I recall that there is a public interest override where the public interest is such and where other factors exist, such as a general and reasonable reluctance on the part of the employee to go through the internal whistle blowing procedures for that whistle blower to go directly to the media and therefore be protected by that.  And so to the extent that the Protected Disclosures Act does not take into account, these statements are somewhat outdated.

Simon, sorry, ...[inaudible].  ‑‑‑  The truth is more or less an absolute prerequisite for defeating this breach and injury to the employer's reputation is also not correct with respect to the defences available to an allegation of defamation or bringing an employer into disrepute.

Given that the testimony ...[inaudible] that this was written before 1994, would the fact that the Constitution after 1996 also have a bearing on ...[inaudible]?  ‑‑‑  It should.  Well, in the Protected Disclosures Act is a, it's a kind of a "laat lammertjie" or an Act which was passed after the open democracy bill was converted into a couple of Acts, namely the Access of Information Act and the Information of Administrative Justice Act.  Now, certainly I mean there's been a revolutionary change with respect to the rights of an employee to speak directly to the media and not have the old regime of labour law come crashing down upon him.  Speaking directly to the media, even whether the statements are false is not easily now answered by simply saying this was a breach of the employment relationship and the fact that the internal mechanisms for the remedy of problems were not followed, the skipping of these internal procedures and the lack of truth, as I've said, in the law of defamation is no barrier to a defence of fair comments exceeding and certainly can attract protection for the employee in terms of the Protected Disclosures Act.

Okay, thank you.  As you are aware, Fazel is also charged with ...[inaudible] that he wrongfully disclosed the contents of a report or part thereof in circumstances where he was expected to maintain the confidentiality of that report, or alternatively, that he caused the said report or part thereof to be published which resulted in prejudice or potential prejudice.  [Inaudible]... much of the evidence has been led by the prosecution, the word "leaking" has been used a lot.  Now, Fazel will vehemently deny that he in fact leaked that report, but as I understand it, the charges that he's facing has two parts.  (a) if he did, was that the wrong thing to do?  A witness has testified that Fazel did leak it.  He will testify that he didn't, but you know, we will leave it in the hands of the Chair in order ...[inaudible] the decisions made by the veracity of both witnesses and the evidence.  So, although we are going to deny that he leaked it, because there's a risk that it will be a sign of ...[inaudible], we need to also know whether or not leaking a document would necessarily be something that should in South Africa in 2006 be a dismissable offence?  ‑‑‑  Look, I'm not qualified to comment on the labour law aspect of that question.  What I can say from a freedom of expression procedure is that the mere leak of confidential information which is not made for personal gain, which is made in good faith, which is made in the public interest and which does not commit an offence such as the Public Service Act in the case of Costa Gazidis, and if it does comply with the Protected Disclosures Act, will enjoy protection under the Whistle Blower Act.

So, your expert testimony is that the person who leaked this document would, if it complied with the Act, which means that it has to be in good faith and not for personal gain and in the public interest, they would then enjoy protection under the Protected Disclosures Act, 96 of 2003?  ‑‑‑  Yes.

[Inaudible]... all the facts.  ‑‑‑  There's a range of factors and I've mentioned some of them.  If there is compliance with the requirements of the Act relating to this public interest override then yes, Mr Khan would be protected in terms of his ...[interjection].

I'm not asking about Mr Khan, I'm asking about - well, I mean ...[inaudible] Mr Khan is believed that ...[inaudible].  ‑‑‑  Anyone who fulfils the requirements of the Protected Disclosures Act will be protected, even in the case of leaking confidential information.

What are the key factors that's required for a person who has leaked confidential information to enjoy the protection of the PDA, ...[inaudible]?  ‑‑‑  I don't have a copy of the Act with me, is that ...[interjection].

Well, I'm asking what are the key factors that you - I mean you said for example it would be in the public interest ...[inaudible].  Is it possible for you to list for us the key facts that have to be present in order for a disclosure to enjoy the protection of the PDA?  I'm not asking you to read it.  I do have a copy myself if you would like to have a look at it, if the Chair wouldn't mind.  ‑‑‑  Could I have a look at that.  I just don't have it ...[interjection].

CHAIRPERSON   Well, maybe what you need to do, Mr Pithouse, is maybe make those in your closing submissions.

MR PITHOUSE   Sure.

CHAIRPERSON   If you can get the broad principle here, but make that in your submissions.

MR PITHOUSE   Sure.  So, it's fine if you just speak to the broad principles and then I will write out the exact precise details ...[inaudible].  ‑‑‑  Sure.  The Act provides several hoops for an employee to jump through.  These hoops are, inter alia, public interest, good faith, not for personal gain and there are others which I have to refer to the Act to list.  With the presence of all these factors, then the employee can go directly to the media without first having to go through the prescribed internal procedures regardless of what the prescribed internal procedures are.

Okay, Mr Delaney, thank you.  Just one final question.  When this started everyone that we spoke to ...[inaudible] said he can't possibly be found guilty of this because of these two high profile cases.  The one you've spoken to is Dr Gazidis.  He's got a different name.  ‑‑‑  Gazidis.

Gazidis.  Sorry, excuse my pronunciation.  The other one was the case of a worker at Super Spar who apparently didn't just speak to the media, he actually wrote things critical of his bosses and the court found in his favour.  Do you think that that case could potentially be a relevant precedence or ...[inaudible]?  Certainly that's what a lot of people told us.  ‑‑‑  It's relevant only in so far as the facts are even more extreme, can I put it that way.  In other words, more favourable to the employer than this case might be in a couple of respects.  Firstly, this employee of Super Spar, Mr Sibeko, actually wrote an article which was very damning of his employer.  He wrote, for example, that Super Spar was guilty of unfair labour practices, that it was essentially running an apartheid era company and a range of allegations which appeared to me to be more defamatory than those which Mr Khan is alleged to have made here.  Secondly, Mr Sibeko made these allegations against a private company which obviously had a brand to protect, it had shareholders to take care of, which is not the case here.  So, for that reason yes, it is analogous and it can be used as a precedent, but obviously not a binding precedent because it's not a court that made the decision, it's a CCMA judgment which is a limited precedent ...[inaudible].

We have no further questions.  I'm assuming we'll take the break now before we deal with cross‑examination.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Yes, Professor Eitelberg, I'm sure you'll prefer that.

PROFESSOR EITELBERG   I do.

CHAIRPERSON   Yes, okay.  Let's take a break.  Let's come back in 45 minutes.  Would that be okay?

MS UNKNOWN   We can try for that.

PROFESSOR EITELBERG   We are we going to?

MS UNKNOWN   To the gallery.  That's what you all decided.

PROFESSOR EITELBERG   I think we should take an hour.

CHAIRPERSON   Take an hour.  Let's be back here at 2.00 exactly.

HEARING ADJOURNED

- - - - 

ON RESUMPTIONPRIVATE 

SIMON DELANEY  

CHAIRPERSON   Professor Eitelberg, you can cross-examine.

CROSS-EXAMINATION BY PROFESSOR EITELBERG   Yes.  Mr Delaney, I would like you to state whether you think that the freedom of expression can be used as a defence to a breach of a valid contract, say a contract of employment?  ‑‑‑  Yes.  In our law there are two principles which we recognise, in our common law contracts which are contra bonos mores against public policy ...[inaudible].


No, I've asked you in a valid contract, a contract that is upheld by law.  ‑‑‑  If a freedom of expression can be used as a defence to the breach of a valid law?


Valid contract, legally valid contract, like a contract of employment.  ‑‑‑  Well, that validity would have to be tested in a court first, and one of the factors which would be tested would be the right to freedom of expression.  So, obviously if the consideration of freedom of expression was disregarded by the court and dismissed as a factor in an interrogation of the validity of that contract, then yes, the contract would stand.


Okay, I'll investigate that line further, but can one - I think you made a statement that one cannot contract out of a constitutional right.  ‑‑‑  Correct.


But if two people make a contract in which they both agree to not use freedom of expression either implicitly or explicitly as a ground for breaking an agreement, are you saying that this contract or that term is not upheld?  ‑‑‑  Professor, forgive me, but there must always be a two part test.  It's not simply a question of yes or no.  The question firstly is whether the right to freedom of expression has been limited in terms of that contract.  The second one is whether that annotation is proved in law or not.  Now, the annotation must be in a statute and that statute must itself be the Constitution.


Are you therefore stating that common law cannot be of sufficiently general applicability to be used to limit the freedom of expression that is in the Bill of Rights?  ‑‑‑  Absolutely, common law is a law of interrogation.


So, it's not true that only a statute can limit that?  ‑‑‑  Statute or common law, that's correct.


Yes.  [Inaudible].  Do you know what are the duties of an employee in an employee/employer relationship?  ‑‑‑  The duties of?


Of the employee?  ‑‑‑  I'm not a labour lawyer, Professor.


So, I put to you that a duty to protect the employer's interest in a good name and reputation which implies lots of things about disclosure of information and other things, that is a duty of an employee towards an employer.  Are you saying that there is some doubt about it because of the freedom of expression?  ‑‑‑  The duty of an employee to protect the good name and the reputation can be curtailed in so far as the employee's constitutional rights, in this case the freedom of expression are more or less sacrosanct unless and to the extent limited by a law ...[inaudible].


That is more or less what you said before as well.  I will not pursue it any further.  You've referred at length to defamation, an action based on defamation falls into what category of law?  ‑‑‑  I don't think I understand the question.


Well, let me ask it.  Do you agree that the action of defamation is actually a delictual action?  ‑‑‑  Yes.


Bringing an employer's name into disrepute is clearly, you were given a page or two of it, it's in the domain of contract law, more specifically an employment contract.  On what basis therefore did you equate defamation to bringing a name into disrepute, because my understanding is that almost all of your argument was based on you explicitly equating defamation with bringing a name into disrepute?  What was your basis for making that equation?  ‑‑‑  Again, Professor, I'm a freedom of expression expert, not an expert in law dealings.  However, I am an attorney and I do know that bringing the name or reputation of an organisation or a person into disrepute is the same as defamation in terms of an injury to somebody's reputation or bringing that person's name into disrepute.  That is a delictual action.


Well, I'm not an expert in any law, but my understanding is that there are actions or offences or disputes which can be brought into court under delict, they can be brought under criminal action and they can fall into the contract.  So, the fact that one type of behaviour can be defined as defamation or bringing a name into disrepute does not necessarily mean that they're equal.  Are you aware that the burden of proof is different when it is charged under delict or when it's charged in the domain of labour law?  Do you accept that at least in that respect they are different, they are not equal?  ‑‑‑  I think I referred to the elements, being analogous, not the burden of proof.  I don't think I mentioned burden of proof.


Yes, but did you not talk of intention, wrongfulness?  ‑‑‑  Yes, I did.


Isn't that the line of ..[inaudible] that needs to be proved under delict?  ‑‑‑  I believe that it needs to be examined under most other inspective law as well, including contract of employment.


Well, are you familiar with the fiduciary duty?  You were asked this question, but I need to probe that further, because I don't think you answered it entirely.  What type of burden of proof does the prosecution have or what defences are available in a situation where fiduciary duty was proven to exist and was breached?  ‑‑‑  Could you repeat the question?


Okay, let me narrow it down.  Are you aware that if there is fiduciary duty and that fiduciary duty was breached, that the only defence available is very limited, it's full disclosure?  Do you know that?  ‑‑‑  No.


Okay, thank you.  I need to shed some clarity on grievance procedures at our university.  You were asked and the defence referred to a certain Professor Chetty's statement about how he thought that the internal grievances should have been handled.  Are you aware this university has a council approved standard conditions of service which has  a clearly defined multi page part to it which instructs how to use the internal grievance procedures?  Do you know that?  ‑‑‑  No.


Thank you.  You put forward the views of FXI that, I'm now paraphrasing because I don't remember exactly what you said, I think tolerance to abuse, expected level of tolerance to abuse should be differentiated between natural persons and institutions, and then you went on differentiate also clearly between private companies and universities.  In the way you said that, the bringing a name into disrepute when it affects the share value of any institution, that's important, but when it affects a public institution like the university, because it doesn't have share value, it is not important, but can you not think of any damage caused to the university as an institution despite that there are no shares or no shareholding?  Okay, let me try and put in a more precise way.  Are you aware that the university depends on funding to exist?  ‑‑‑  Yes, yes, I am.


Are you aware that much of the funding comes from government, but also very much comes from private donors?  Do you accept that the reputation of the university is an important element in obtaining the funds from private donors, that bringing the name into dispute would damage that funding source?  ‑‑‑  No, I don't accept that.


Do you understand the funding formula of the government to universities?  Do you know that it is placed on the number of students?  ‑‑‑  Which would you like me to answer?


Okay.  Do you know that the funding formula according to which the government funds the university itself, that it depends on the numbers of students at the university?  ‑‑‑  No.


Okay.  Then I'm not going to pursue that line further, because clearly you don't know.

CHAIRPERSON   Can I just ask.  Are you saying that you disagree that when something damages the reputation of the university that there are no financial consequences which may prejudice the organisation?  I think that's the question.

PROFESSOR EITELBERG   It's along that line.

CHAIRPERSON   Professor Eitelberg was asking.  I'm just trying to get your response.  Do you disagree that where there are funders and the university's reputation is injured, just let's say hypothetically, any public institution like a university, are you suggesting that it would not affect the funding?  I'm not sure I understood your question.  ‑‑‑  Madam Chair, it would be very difficult if not impossible to decide whether that answer is yes or no.  There are many factors to be taken into consideration when one analyses whether funding is granted or not, and one cannot categorically say that because there are allegations of damage to the reputation that the  funding will necessarily suffer.  You cannot make that - that is not a necessary ...[interjection].


Consequence.  ‑‑‑  Consequence.


Could you exclude by the same token, would you be able to categorically exclude the possibility that there may be prejudice in terms of the funding?  Your answer is it does not necessarily follow.  ‑‑‑  That's right.


And my question to you is, could it hypothetically?  In other words, your first answer was a categorical no.  So, you've amended it now and I'm asking you are you saying it doesn't necessarily follow, but it could, or is your answer different?  ‑‑‑  My answer was that it doesn't necessarily follow that that's the answer.


Sure.  ‑‑‑  But my answer is that there are many factors to take into consideration including the reputation of the university to sustain constructive criticism.


Okay.

PROFESSOR EITELBERG   Madam Chair, I have grave doubts about that because of the cases referred to, but because I haven't had time to read the cases carefully myself, I cannot make any statements and I wouldn't like to ask the witness either.  I will reserve my right then to make the university's views clear in the submissions.

CHAIRPERSON   Which cases, Professor Eitelberg?  Remember we no longer have the written ...[interjection].

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   We don't have the document.

PROFESSOR EITELBERG   But reference was made to ..[interjection].

CHAIRPERSON   Bogoshi.

PROFESSOR EITELBERG   No.

MR PITHOUSE   Dr Gazidis.

CHAIRPERSON   I beg your pardon?

MR PITHOUSE   Costa Gazidis.

PROFESSOR EITELBERG   Yes, the Gazidis case was referred to and Super Spar case were referred to, because I haven't seen it, I can't comment.

CHAIRPERSON   Okay.  Are you disagreeing with him or are you ...[interjection].

PROFESSOR EITELBERG   No, I'm not admitting anything, but I just cannot ask him questions because I haven't had time to read them,  [Inaudible].

CHAIRPERSON   But maybe what you could then do is what I said to Mr Pithouse, where you take issue with issues do it in writing.  You'll have an opportunity to read the case, I suggest you do it as soon as we adjourn.

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   And then you can argue.  You put that in your closing statement.

PROFESSOR EITELBERG   Yes, and Mr Delaney has admitted that he's not a labour lawyer, so I don't think I have any further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Okay.  Mr Delaney, thank you.

MR PITHOUSE   Sorry.

CHAIRPERSON   Sorry, okay.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   No, no, it's fine.  Are you re-examining?

MR PITHOUSE   Yes.

CHAIRPERSON   Okay.  Also any issue as a result of my questioning.

RE-EXAMINATION BY MR PITHOUSE   Sure, sure.  Mr Delaney, we didn't bring you here as an expert on the university, we brought you here as an expert on freedom of expression.  So, my questions will be shifting your attention back in that direction.  Does the fact that you - you've testified that you are not aware of the university's internal dispute procedure.  If the university does have a dispute procedure, would that in any way change the testimony you gave earlier with regard to the protection of the rights of people to in good faith make comments in the public interest?  ‑‑‑  No, it wouldn't.  As I said earlier, all of these internal disciplinary or grievance procedures are subject to the Protected Disclosures Act which holds good faith as a yardstick by which a potential ...[inaudible] is measured and in the good faith analysis there is a two part test which is contemplated.  Firstly, the court would ask whether the statement made by the employee -sorry, let me rephrase.  Whether the employee reasonably believed that the statement made was substantially true.  The second part of the test was whether the employee derived some kind of benefit or gain or award from that disclosure and then there is a further series of factors which are required, one of which I believe is to do with whether the employee believes that he will be subject to occupational detriment if he makes the grievance according to the internal disciplinary procedures.  Then there is a series of factors which are taken into account in the analysis, one of which, as I mentioned, is the extent to which the public interest is served by disclosure.


Thank you.  Again, we didn't bring you here as an expert on the university, but if you would say for the sake of argument that the university ...[inaudible] on raising funds would that fact in your view limit the rights for people to be critical in public interest in good faith of the university managers?  ‑‑‑  No, I believe that as difficult as it is, without some kind of yardstick of a share price to say you know, to what extent the university's name or reputation has been damaged, the right to the good name and reputation of the university must be trumped in my opinion by the right of freedom of expression which includes academic freedom because, as I pointed out, the university has a lower standard of dignity than you or I as natural persons.


Okay.

CHAIRPERSON   Are you referring to case law?  ‑‑‑  In fact the constitutional rights, Madam Chair.  There are competing constitutional rights of dignity and expression.


Yes, no, I'm asking, you see if you make an assertion like that, especially with regard to dignity, that the institutional dignity and corporate dignity is less important than natural dignity, you have to have a basis for that and my question is, what is your basis?  Is it case law, because that's the only thing we can - if you're making a legal statement, that's the only basis on which you can make it, as you know.  ‑‑‑  This is a policy statement.  I do remember ...[interjection].


Is it the FXI's view, you said that earlier?  ‑‑‑  I did refer earlier to the FXI's view.


Okay.  ‑‑‑  And it's our policy position, it's not a legal position.


Okay, fine.

MR PITHOUSE   So, it's simply as an expert witness, but not ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   As I understood it, there was an implicit assumption of what Professor Eitelberg was saying which went something along the lines that if there is going to be damage to an institution you know, less money raised or so and so on, or less student or so on, that fact is going to justify a restriction of freedom of expression.  Now, we've already covered the fact that in your view that's not the case.  What I'm interested in, is in your view, not necessarily as a legal expert, but as a person who works in the area of freedom of expression all the time, is it not the case that sometimes a lack of public debate about what's happening in an institution can in fact do a lot of damage as well?  ‑‑‑  Absolutely.  I mean you start with the assumption that there cannot be an unreasonable or unjustifiable limitation on that right, no matter what the price.  The right to freedom of expression is sacrosanct unless the ...[inaudible] stiff criteria in the limitations clause are fulfilled.  Now, the question about, if you could ...[interjection].


My question was, is it not possible, I mean the assumption so far is that that critique equals damage or can equal damage.  I'm saying is it not possible that silence, lack of critique can in fact do damage, and I'm asking you this not as a legal person, as a person who works in this area?  I'm asking you this as an expert ..[inaudible].  ‑‑‑  Ja, absolutely.  It's been FXI ...[inaudible] that the stifling and the crushing of dissent and debate will have far ranging implications and very serious repercussions on academic debate and freedom, and freedom of expression in general.  There will be severe damage caused by the suppression of that debate and there will be a very high price to pay for the stifling.


In your view, is it possible, and I'm not speaking specifically about the university, I'm speaking generally about the work you've done over the years in this area of freedom of expression in institutes, that people can be critical of managers not out of disloyalty to the institution, but out precisely of loyalty?  In other words, does the management necessarily equal the institution?  Is it possible that person acts in working in that institution why he can make comments about the management of that institution because they perhaps have a different vision of how it should be, but are intensely loyal to it and want the best for it?  In other words, what I'm trying to get from you is whether or not in your view critique of managers in necessarily antagonistic to the institution as a broader social factor?  ‑‑‑  Sorry, I'm going to have to ask for a quick rephrase.


Sure, that's not a problem.  Look, what I want to know is, as someone who works in this area all the time, there seems to be an assumption made by the prosecution that criticising the managers is an attack on the institution.  In your view, is it the case that people who criticise managers of institutions sometimes do so out of precisely the loyalty to the real mission and values of that institution, or is criticism always just a negative destructive thing?  Can it be a positive well intention project?  ‑‑‑  It depends obviously on the nature of the criticism, but certainly when management has ...[inaudible] of an institution, especially in a public institution such as a university, when there are allegations against them of impropriety such as the suppression of academic debate or intimidation for example, then the employee has every right to raise those allegations and even make personal attacks on the person who is responsible, because that person is then the face of the university, that person is acting, as we say, within the course and scope and is simply a personification of that university section.


Okay.  I'm going to ask one last question and I'm trying to get the same thing.  I think I've probably just ..[inaudible], but I'll try and rephrase it, but it will be the last question and it's this.  In your view, as a citizen of a democracy, does it sometimes require that people are critical in order to be loyal to the values of that democracy?  ‑‑‑  Definitely.  As citizens we are allegiant to the Constitution and the values embedded in that document and if that loyalty requires us to be critical of individuals of institutions, even if that criticism is destructive, then absolutely.  We must be robust in our criticism because there is a higher idea at play.  It's call it legal constitutional patriotism.  We must criticise and we must raise our voices when things are wrong.

NO FURTHER QUESTIONS BY MR PITHOUSE   

PROFESSOR EITELBERG   Madam Chair, can I ask something?

CHAIRPERSON   I beg your pardon?

PROFESSOR EITELBERG   Can I ask you for advice please.  Mr Delaney has made a very interesting statement that he did not make before during the re-examination.  May I ask a question about the statement?  I could not have asked it before because he did not make that statement before.

CHAIRPERSON   But you know if you've had an opportunity with your witnesses to re-examine, I really can't.  We'll be here the whole day.  [T3A CONTINUES AS FOLLOWS]... personal views and the policies of your organisation.  If freedom of expression supersedes everything else, would there be a point for organisations to have contracts with the employees, contract between employee and employer?  It's accepted even at common law that confidentiality is a part of those contracts, it's implied even if it's not explicit, but most contracts have explicit provision, the codes of conduct in organisations.  Would you say in those situations that freedom of expression allows an employee to act outside the parameters of that contract?  ‑‑‑  Absolutely.


And what would be the consequences of that acting outside?  ‑‑‑  The consequences would be a disciplinary action or lack of disciplinary action against the employee.


Okay, and would the employer be entitled to have that disciplinary hearing?  ‑‑‑  Absolutely.


Okay.  I don't have any further questions.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Yes.  Thank you, Mr Delaney.  ‑‑‑  Thank you.

WITNESS EXCUSED  [Machine off/on]


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PROFESSOR ACHESON[?]
.. lectured in education, I've done some lecturing in English and media studies and I have done some lecturing in legal studies.

MR PITHOUSE   Professor, are you a member of the senate of this university?  ‑‑‑  I am, yes.


Were you a member of the senate ad hoc committee that produced a report following the strike?  ‑‑‑  I was.  I was elected to join that senate subcommittee.


Can you tell us how that senate subcommittee came into being, and the nature and role of its work?  ‑‑‑  I would believe that it's origin was the result of the strike that took place earlier this year, the two weeks strike by academic and support staff.  Obviously it was a very traumatic event for the university and in the sense that the strike escalated ostensibly on ...[inaudible] but became more of a strike I think about the management of the university.  At the senate meeting which was held immediately after a kind of a settlement which was achieved, there was I think quite a creative discussion which I contributed to I believe and the decision was made to set up a subcommittee which would examine the causes of that industrial action in the interests of the university being able to handle these tensions, conflicts and problems.


And how did that subcommittee carry out its work?  ‑‑‑  The committee met and decided that it would solicit submissions from university staff as individuals or groups.  They wouldn't be anonymous, that had to be owned.  Those submissions were collected.  There were also interviews by members of the committee of particular sections of the university, for example the deans were interviewed, members of the executive were interviewed and so forth, unions were interviewed.  All that was put together.  There were three working groups who sort of passed it down to domains of problem areas and they compiled summaries of submissions, tried to distil from that what the causes were.  That was put into a final report which was submitted to senate for ...[inaudible].


In your view, as a member of that committee, but also as a professor who knows about social science research, are the contents of that report credible?  Are they are credible reflection on the situation of the university?  ‑‑‑  I would ...[interjection].

PROFESSOR EITELBERG   Sorry, Madam Chair.

CHAIRPERSON   Yes, Professor Eitelberg?

PROFESSOR EITELBERG   Could I get an indication what report we are talking about?

MR PITHOUSE   It's the report of the ad hoc senate ...[inaudible] which Fazel can give you in a second.

CHAIRPERSON   This for the senate.

PROFESSOR EITELBERG   Okay, page 81.  I'm not objecting to what ...[inaudible].  Is it not 94?

MR PITHOUSE   Let's have a look.

CHAIRPERSON   Yes.

PROFESSOR EITELBERG   Or 92.

MR PITHOUSE   94.

PROFESSOR EITELBERG   Thank you.

CHAIRPERSON   Is this the document Professor Chetty referred to, they questioned the veracity?

PROFESSOR EITELBERG   Yes, I wanted to know that, yes.

MR PITHOUSE   It's the same document.

CHAIRPERSON   It's the same document, okay.  Sorry, if I can just get clarity.  The other report that we're referring to, that ...[interjection].

PROFESSOR EITELBERG   Yes, management and related issues task team.

CHAIRPERSON   As a result of the strike?

PROFESSOR EITELBERG   It's probably as well.  There were lots of results.

MR PITHOUSE   There was lots of paperwork.

PROFESSOR EITELBERG   Yes.

MR KHAN   From the strike there were three teams.  One is the senate team, this one, the other one is the union and management team.

CHAIRPERSON   Which is the one we - okay.

MR KHAN   And a finance task team.

CHAIRPERSON   Okay.  So, this was a committee set up by the senate?

MR PITHOUSE   By the senate, that's correct.

CHAIRPERSON   Okay, and is this the one that you say is now in the public domain, but it hasn't gone to the senate?

PROFESSOR EITELBERG   It hasn't come to council.

MS UNKNOWN   To council.

CHAIRPERSON   Oh sorry, it has gone to the senate.  Has the senate adopted it?  ‑‑‑  Yes, it's been tabled at senate.  It went to council and my understanding is it is now in the public domain.


Has it gone to council?  ‑‑‑  Yes.


So, which one has not gone to council?

MR PITHOUSE   The first one.

CHAIRPERSON   The management and - the one that was leaked has not gone to council.  The one Professor Makgoba talked about this morning?

MR PITHOUSE   That's right.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   And this report is nowhere in the charge.  The charges do not refer to this report.

CHAIRPERSON   Yes, I understand.  So, this report is the one that Professor Chetty questioned the - okay.  Ja, okay.  And your question is now, are you asking a question to counter what Professor Chetty had said?

MR PITHOUSE   Absolutely.  I asked Professor Acheson as a professor in social sciences what he thought about the credibility of the report and about the extent to which it accurately reflected the situation at the university.

CHAIRPERSON   Okay, okay.  ‑‑‑  Well, this report is ..[interjection].


Sorry, sorry again, let me just get clarity.  And why would you be asking that question, because this report is not the report that was alleged to have been leaked?

MR PITHOUSE   The reason why I am wanting to get Professor Acheson's views on this is because it's important for us to show that in fact there was a climate of intimidation on campus.

CHAIRPERSON   Okay.

MR PITHOUSE   It's been denied by various people.  We need to lead evidence to show that that was the case.

CHAIRPERSON   Okay.  No, that's fine.  Go ahead.  ‑‑‑  Okay.  [Inaudible]... this report accurately reflects the ..[interjection].

MR PITHOUSE   [Inaudible - speaking simultaneously]  ‑‑‑  Well, obviously it's based on a set of submissions and the editing and processing of those submissions by the committee which was a fairly varied committee.  It certainly had members on it who perhaps could be seen as critical the executive management style as well as in support of it.  So, I think it isn't to say anything would have been allowed to come out before it being thoroughly processed.  The report identifies significant problems in the way the university has been managed in relation to ethos of management, the way finance has been run and I think perhaps more important, how staff perceptions have perceived the climate within the university as being for many quite oppressive.  Now, does that represent everybody in the university?  The point I'd make is that this was an open submission process, everybody had a chance to send submissions.  The various domains were interviewed, as I say, from the executive downwards.  So, I would believe and having read through the submissions, that it gave a very accurate depiction of severe problems which obviously the university has to address.  If you're asking me my own opinion on the document, I think it's attempted to be very fair.  It perhaps pulled some its punches a bit.  It tended to ascribe in its final edited version most of the problems of having emanated largely from the merger.  I'm not entirely in agreement with that, but generally speaking I believe it was a very fair and accurate account of quite severe problems largely centred around the way the university was now managed, administrated which many people saw as being ...[inaudible] down and in many cases some undemocratic.


Okay.  There's a couple of things I would like to ask you about that appear in the reports which will be important for Fazel's defence.  Can you just check that the pages are there.

PROFESSOR EITELBERG   Page 95, perfection of the lack of democracy.

MR PITHOUSE   This is the findings in the summary section which is an overview and it says that:


"Many comments were received indicating a perception of autocratic governance."

In your view, is that a correct finding of this process?  Is that a correct description of the finding of this process?  ‑‑‑  Well, I'll answer that in two ways.  One is that it is a very fair and accurate reflection of items that appeared in a large number of submissions, certainly as an individual it certainly gelled with my own experience over the last three years of quite astoundingly autocratic behaviour by certain people in the higher levels of the university.


Further down there's a subheading "Perceptions that people are not valued".

PROFESSOR EITELBERG   The next page, page 96.

MR PITHOUSE   The second sentence says, "Relationships of trust and social networks broke down".  In your view, is that an accurate reflection of what emerged from this process, that relationships of trust and social networks had broken down in the university?  ‑‑‑  Yes, that was also a very common statement certainly in all the statements that I read.  Again it gels with my own experience, but whatever the reason for that breakdown many, many members of staff felt that they were no longer valued, that they were looked at through eyes which stereotyped them as something or other which they simply were not, and that this applied not only to the academic staff, but also to non-academic staff, many who felt that after a lifelong contribution to the university was simply now being treated with disrespect.  It was a very common perception.

MR KHAN   Page 96, ...[inaudible] respect for each other, sixth line.

MR PITHOUSE   Well, I'd like to start from the fourth line.  It says that, "There is an ...[interjection].

PROFESSOR EITELBERG   Sorry, Madam Chair, can you instruct the defence that only the representative speaks.

MS UNKNOWN   He's just trying to help us with the pages.

MR PITHOUSE   [Inaudible]... we'll do it that way, we've got no problem.  It's the fourth line.  It says:


"There is an underlying desire for the institution to succeed which must be allowed to surface.  In this regard this executive and unions particularly had to move from an adversarial stance to a mutually reinforcing one without mutually adverse perceptions of bad faith."

I'm interested in your views as a social scientist, as an education expert and a participant in this whole process, as to whether that statement is accurate in two respects?  The first is that people do in fact wish the university to prosper.  The second is this idea that there had been mutually adverse perceptions of bad faith between management and unions.  In other words, that the relationship between management and the unions is bad, and assumptions about motivations are often very negative.  ‑‑‑  Well, on the first statement that basically most people want this university to be great or a better place to be.  I guess the other question would be true.  I think most people I know in this university deeply love the university and ...[inaudible] they deeply love the idea of the institution or the university generally.  I can only speak for myself.  My life has been transformed by being in the university first of all and I think this is ...[inaudible].  There may be the odd person who doesn't like the university, but I think they're very far and few between.  My perception is everybody wants this university to succeed.  On the adversarial relationship, I mean I am a member of one of the unions, NUTESA.  Certainly my perception in speaking to members of the executive in the union about their relationships ...[inaudible] the management is that it did become unfortunately adversarial.  I think quite unnecessarily so, but I think a certain culture of - an adversarial relationship had developed which was really quite unnecessary and I think my own perception is largely misjudgment on management's part that somehow had to whack everybody into place, was in fact nobody needed to be whacked into place.  People wanted this university to succeed and if only they had been trusted and given the go to do what they had to do as academics and support staff, but certainly I think an adversarial relationship had developed unfortunately.


Thank you.  On the same page there's a heading in bold, "Dispute resolution mechanisms", and the first sentence there states that:


"To reintroduce relationships based on respect, trust and good faith and dispute resolutions mechanisms other than disciplinary action is essential."

Our testimony has been thus far consistently that Fazel has always sought to resolve the disagreement with management around the issues that are on the table here through some kind of positive resolution mechanism and not ...[inaudible] disciplinary action.  In your view, is this finding that dispute resolution mechanisms rather than immediately call for disciplinary action, is that the view of the university community as it emerged in this process?  ‑‑‑  Well, look I think generally speaking the people either in the faculty of education and to some extent my connection with other faculties, disciplinary action should always be the absolute last resort.  There are many stages one can go through before resorting to disciplinary action.  I mean certainly in my academic career I can count on the fingers of my hand the cases where there have been disciplinary actions and unfortunately there was a certain tendency in the last few years of threats of disciplinary action to be bandied around where it was absolutely uncalled for.  I mean I myself was threatened with disciplinary action at one stage.


What was the context in which you were threatened with disciplinary action?  ‑‑‑  I'm trying to think of the year.  It was the year before the actual physical merger, but the university had already largely merged.  I'm from the Pietermaritzburg campus which, as you know, is a small campus, although serving what is now I think the seventh biggest city in South Africa, and it has its own culture, ethos, uniqueness and there was a perception that in the interests of bringing together the two giants, Westville and Howard College, that certain policies and procedures and actions were taking place, but while they might have been appropriate for that particular university, were totally inappropriate for Maritzburg campus and the people in Maritzburg ..[inaudible] devalued, scorned and more often used as a kind of whipping boy, but where really the Howard College staff wanted to punch up the Westville staff and vice versa, and so they displaced it by punching up Maritzburg.  I'm speaking ..[inaudible].


[Inaudible].  ‑‑‑  And a meeting of concerned Maritzburg staff was held, I chaired that meeting, and at the next senate meeting where it was thought that a statement from the meeting would come ...[inaudible].  I had a discussion with the vice‑chancellor and I was threatened with disciplinary action.  I'm not quite sure what for.


Did you find that intimidatory?  ‑‑‑  Well, I think it was intended to be intimidatory.  Having been a political prisoner for 10 years it takes more than a little threat by an academic to ...[inaudible].


I'm sure.  Okay, thank you.  We move on to page 99.

CHAIRPERSON   Can I find out, Mr Pithouse, this report, are we going to go through page by page?  We will be here until midnight.

MR PITHOUSE   I'm aware of that.  There's two more points that I want to draw attention to.

CHAIRPERSON   Okay.

MR PITHOUSE   One is a couple of ...[inaudible].

CHAIRPERSON   And the relevance, Mr Pithouse?

MR PITHOUSE   Well, the relevance I mean I think it will be obvious when I come to them, but if you doubt I can explain.

CHAIRPERSON   Okay.

MR PITHOUSE   No 13, page 99, there's a statement here, there's a finding ...[interjection].

PROFESSOR EITELBERG   Sorry, I can't find it.  99?

CHAIRPERSON   Yes.

MR PITHOUSE   You got it now?

PROFESSOR EITELBERG   Yes.

MR PITHOUSE   Sure.  It says:


"There is a perceived lack of credibility in public affairs and corporate communication which was exacerbated by the role that this office was believed to have played during the strike."

The recommendation that is made in response to that ...[interjection].

CHAIRPERSON   Just explain where.

MS UNKNOWN   No 13, down the page.

CHAIRPERSON   Okay, here.

MR PITHOUSE   Okay.  So, public affairs and corporate communication is the office of which Professor Chetty is the head and produces ukzndaba as its ...[inaudible].  So, it says:


"There is a perceived lack of credibility in public affairs and corporate communication which was exacerbated by the role that this office was believed to have played during the strike."

The recommendation from senate is that:


"The executive had noted this concern and developed a strategy to install the faith of the UKZN staff in this valuable function."

And they suggest that:


"That increasing the reporting and exposure of a wider spectrum of achievement and debate that the university is becoming more proactive and identifying achievements and management reporting."

In your view, is it the case that this process revealed among the staff of the university a perceived lack of credibility in public affairs and corporate communication?  ‑‑‑  Yes, absolutely.


In your view, was that lack of credibility widespread?  ‑‑‑  Yes.


In your view, was it strongly felt?  ‑‑‑  Extremely strongly.


In your view, was the second part of the statement that this was exacerbated by the role that the office believed to have played during the strike is correct?  ‑‑‑  Definitely.


Can you make any comment about why people felt that this office lacked credibility, partly because the way they behaved during the strike?  ‑‑‑  Well, one very obvious thing is that I took part in the strike, so I was actively involved in events and press statements emanated from Dasarath Chetty's office containing what can only be described as lies.


In your view, as a theologian, as a professor, as an expert in education, as a former political prisoner, are you stating directly for the record that Professor Chetty was lying to the public during the strike?  ‑‑‑  Well, certainly the statements contained factually ascertainable untruths.  Whether he never lies I cannot comment.

PROFESSOR EITELBERG   Madam Chair, I have a problem and maybe I'm wrong here, but there's no factual allegation here, I fail to understand what the relationship ...[interjection].

MR PITHOUSE   We'll be arguing very shortly when Fazel was sitting in the chair that he had good grounds to have the ideas he had in his mind ...[interjection].

PROFESSOR EITELBERG   Yes, but this is a broad statement, what goes wrong ...[inaudible].

MR PITHOUSE   I think it's clear that if across the university the dominant perception was that Dasarath Chetty doesn't tell the truth ...[interjection].

PROFESSOR EITELBERG   There is no allegation here.  It's not what the senate said.  That's one of your witnesses' opinion and I would like to know what the factual ground is of that.

MR PITHOUSE   Well, you can ask him when you cross-examine him I assume.

PROFESSOR EITELBERG   Yes, but is that relevant?

MR PITHOUSE   Well, the Chair agreed on the very first day that the question of Fazel's perception of Dasarath Chetty's credibility would be relevant.  So, I assume that's the whole ..[interjection].

CHAIRPERSON   Ja, but I think if you make an allegation that Professor Chetty lied, you have to at the very least, you have to say he lied in relation to X, Y, Z.  You cannot make in your statement.

MR PITHOUSE   Sure.

CHAIRPERSON   So, if he lied about it you know, because you're also opening yourself to defamation, because this is not a court, it's not a privilege.  ‑‑‑  I understand.


I think to protect all of us, you need to explain, if you say he lied, what did he lie in relation to.  ‑‑‑  Yes, I cannot comment on whether he himself knew he was lying, he may have been information that wasn't correct.  I'm just saying the statements that emanated from him contained statements which ...[interjection].


Which statement?

MR PITHOUSE   Can you give us an example?  ‑‑‑  An example would be certain statements about ...[inaudible] strike, about how many people were out on strike, on whether registration was continuing unhindered on certain campuses and they were factually untrue.


Okay, thank you.  I'm mindful of the Chair's request that we don't go through the whole document.  I've got one more point that I want to extract from the document.  It occurs in different formulations in numerous places in the document.  I was planning to read them all out, it's seven or eight of them, but I'm just going to read one and then we'll be able to move on.  It's page 98, point No 5.  This is under the recommendations section and it states:


"There is a strong perception amongst staff of inequalities and at times victimisation that inhibit use of conventional management structures."

In your view, is the report accurate where in this instance and others that we can cite if we're challenged, but we aren't doing so in the interest of time, is it correct when it states that staff feel that they have been victimised and that makes conventional management structures non-functional?  ‑‑‑  That was stated in a number of submissions, that perception.  Establishing the truth of ..[inaudible] is a bit difficult.  I can certainly say from my experience in the faculty of education and the Pietermaritzburg campus there is certainly a perception and a certain amount of evidence that a number of staff have been treated in a way which could be seen as intimidatory and that those who are seen as dissidents against a particular management line are sidelined or feel that their contributions are not valued or accepted.  I can't give any examples from me experience of a person being victimised in the sense of ...[inaudible] or something like that, but certainly it's a perception that you could suffer if you don't ...[interjection].


So, in your view, would it be correct to say that the report indicates a widespread perception that there is victimisation for people who disagree with ...[interjection].  ‑‑‑  It's a very common perception.


It's a very common perception.  Thank you.  We can now step away from the detail in the report, and I'd like to stress that the questions that I'm putting to Professor Acheson now are certainly not legal questions, I'm not speaking to him as a lawyer, I'm speaking to him as a person with professional expertise and his experience, who knows something about the idea of being a ..[inaudible] in the sense of the principles and the format projects rather than in terms of say labour law.  In your view, is it okay, speaking generally, for academics at a university to be critical, especially if they're speaking in good faith and matters that they believe to be of public interest, of the management of the university?  Is that acceptable behaviour from an academic?  ‑‑‑  Yes, in fact I don't think what can conceive of the university as an academic without accepting that as almost a basic ...[inaudible].  Obviously I'm an academic who studies higher education including the history of that education and as seen in universities, technikons and so forth.  If one takes, one may see this as a rather odd example, but all of us know the famous love story of Abelard and Héloïse, a medieval academic seduced one of his students called Héloïse, had his balls cut off by her father and who is probably one could consider as one of the founders of the university as an institution, and this goes back to the 12th century when universities as we commonly understand how they developed ...[interjection].

CHAIRPERSON   Did he die?  ‑‑‑  Mmmm?


Did he die?  ‑‑‑  No, he didn't.  No, he lived on to a ripe old age.  Now, he described his theology professor as having arguments which were contemptible and irrational.  He talked the Bible, we probably call it theology now, as without adoptions which is the normal precondition to be allowed to teach at that level and without church permission, he took on the chancellor of the university and tranced him in debate, set up his own school of theology with the university and compiled a textbook in which he took 158 propositions from the world of theology and the Bible and showed that the authorities on which these beliefs or propositions were based, the name of the textbook was called Si and Non[?], yes and no, but every one of those beliefs which formed the ...[inaudible] foundation, I mean had totally contrary opinions.  So, you know what, as the very foundation of the university a person who scandalises authority, takes on the university management and is perceived now as one of the great academics of all time, apart from being the subject of a romantic story.  More recently you have the case in the United Kingdom in the late 60s where Ernest Skelner[?] became one of the great sociologists, who took on the establishment in philosophy on a particular school of British ...[inaudible] philosophy and there was an enormous dispute about whether he should be kicked out of the university for they believed he was attacking them in a disgraceful way.  Time has shown that the British ...[inaudible] and Skelner was seen as one of the greatest sociologists of modern time.  So, clearly the university must reverify everything.  It's open to criticism not just in a narrow mechanical way that people dispute about whether Napoleon should or should not take Moscow, or whether a particular kind of fish belongs to this family or this one, but you can criticise how the university is run and it can be robust and that the - sorry, I don't want to go on too long in answering that question.  Probably one of the best statements on academic freedom and tenure is the 1940 statement compiled by the Association of American Professors and the Association of American Colleges at a time ..[inaudible] and a lot of questions of academic freedom was under debate and one of their positions is that academics must be able to freely express their views in public, I'm not talking about just an academic journal, in public without fear of censorship or discipline from the institutions.  They did of course allow four gross professional incompetence ...[inaudible].  All four gross behaviour which offend the entire academic community, I think a classic example would be an academic who perhaps says something that never happened which will, one can assume, would offend the entire academic community, but generally speaking, as I say, it's quite a ..[inaudible] document justifies an academic to feel ...[inaudible] to open themselves, obviously ideally they must give it in good faith, as accurately and as rationally as possible.  [Inaudible].

MR PITHOUSE   [Inaudible]... thank you.  In your view, does loyalty to the university as an idea and also loyalty to the university as a comprehensive institution, say for example working here being loyal and committed to UKZN necessarily require loyalty to the management or is it possible that those two things would be separate?  ‑‑‑  Okay.  Being a fairly pragmatic person, I hope in my life generally one doesn't have to be forced into that kind of choice.  One doesn't like having to make those choices.  My answer would be that the university does not belong to management.  The university is beyond a particular group of managers or leaders, I mean obviously in the past university leadership is elected, I mean the ...[inaudible] university elected its rector, its ...[inaudible] there were certain changes ...[inaudible] not good in any universities where people are appointed.  I would believe that it's not so much that there's an ideal university and a real university, I think the real university is a concrete thing that it is now.  The University of KwaZulu-Natal is a real thing, but it's not management, in fact it's a misjudgment to see the university as management.  It's not as though it's a company where there's a group of people who own it and who appoint some people to run it and hire staff.  The university is its staff and its students and wants people to know it.  It that means taking on management, then you must.


Thank you.  A lot of the arguments made by the prosecution ...[interjection].

CHAIRPERSON   Are you winding up, Mr Pithouse?

MR PITHOUSE   I have two further questions and then we're finished.  A lot of the arguments made by the prosecution, to me anyway, implicitly assume that the university is a business, it is a corporation.  In your view as an expert on universities, are universities the same as corporations or do they have fundamental differences?  If they do have fundamental differences, is it possible for you to briefly give ..[inaudible] and elaborate what the most essential of those might be?  ‑‑‑  Well, this is a huge debate.


I realise that.  ‑‑‑  In higher education.  What is described as the corporatisation of the modern university and it's almost impossible to disentangle it from other changes in global society, global capitalism and globalisation, the ...[inaudible] capitalism.  The argument which I think would be generally accepted is that of course in every age new universities will, in spite of their essence you can call it, will reflect the social and economic and management practices of their day.  Corporatisation has been tried in the world generally and it impinges on universities, and universities, rightly or wrongly, are to try and copy what is happening in the world of business which has supposedly been a great success story in business.  The critics would argue that (a), many of the ways in which universities have been corporatised in fact reflect outdated and dysfunctional management practices which had been abandoned in the world of business, which I think in fact is true, and secondly, that a university is not a corporation, it's not a business because if it was a business you know, universities aren't in fact the most efficient institutions for continual research.  It can be done more cheaply by other institutions, the Netherlands, the research think-tanks run by big business.  The university is a place whereby there is an imaginative pursuit of knowledge and the inculcating of new generations into the imaginative pursuit of knowledge, and a corporation does not lend itself to that.  So, firstly, there is a huge debate on what really are corporate behaviours appropriate in universities and the jury is not out, although increasingly in the literature the ...[inaudible] seems to be becoming more imminent, so corporatisation is leading to increasing dysfunction ...[inaudible] in our education.  Certainly the current management practices in this university I believe in fact they're totally outdated and dysfunctional style of management which was abandoned in the big corporations in the late 70s.  It's only now got into the universities and that many of those corporate practices inhibit genuine intellectual imaginative ...[inaudible].  They're not an encouragement to the university to be what a university should be.


Thank you, Professor.  One final question before you are cross‑examined.  In your opinion as a member of staff and an expert on higher education, is the publication produced by the department of public affairs and corporate communications, ukzndaba, a credible publication and accurately reflects the abuse of staff?  ‑‑‑  Do you want me to be frank or diplomatic?


I want you to be frank please.  ‑‑‑  It's considered, look I can simply talk about my own opinion ..[interjection].


Sure.  ‑‑‑  As a garish rare.


And as for the content of it, I mean that sounds like it's ugly, but I mean what do people think about the content?  ‑‑‑  Puffery.


Puffery in favour of whom?  ‑‑‑  Often Mr Chetty.

CHAIRPERSON   Sorry, what was the question?

MR PITHOUSE   I asked him what people thought about the contents.  He said puffery.  I said puffery in favour of whom.  He said often Mr Chetty.  ‑‑‑  It's not held in great esteem.  I mean obviously the universities have to have their public relations stuff, but it's not seen as a particularly good publication.  It's not liked.


Okay.  Thank you very much.  We'll conclude there ..[inaudible].  Okay, the next witness will be waiting.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Well, when are you going to - I think Mr Pithouse when I ...[interjection].

MR PITHOUSE   We just thought given that we're not going tomorrow, that we must get everyone out of the way who's not going to be around later.  I mean Fazel ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   So, our next witness at the time ..[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   We have other witnesses who live around here and who can come ...[inaudible].

CHAIRPERSON   Okay.  Professor Eitelberg?

CROSS-EXAMINATION BY PROFESSOR EITELBERG   Thank you, Madam Chair.  Professor Acheson, I enjoyed very much what you said.  I have great respect for your wisdom and I wish we had had an opportunity to meet at another time in a different context, but I have to do my job.  ‑‑‑  Sure.  [LAUGHTER]


But I mean it sincerely, and it's not on the point in dispute otherwise I would have said to you what I liked about it and where we have agreed.  I need to restrict our attention to the charges put to Mr Fazel Khan and you made a statement that the strike was obviously a very traumatic event for the university.  Can you please say why do you make that statement, because it's a very broad statement?  ‑‑‑  I think it's traumatic for three reasons.  Firstly, educators really don't like going on strike if it appears their professional sense of hearing I suppose ...[interjection].


Yes, but then are you stating that all educators or most educators were on strike, would have been traumatic to most educators?  ‑‑‑  Well, I think it was - okay, again I obviously and from the Maritzburg campus I can speak more knowledgeable of that, I did also during the strike go to a couple of the other campuses.  My perception was that a lot of academics were on strike.


Can you put a percentage of how many academics were on strike?  ‑‑‑  Well, how many were on strike is difficult to judge, because the people who will go out and march around the you know, field outside, the library in Maritzburg does not necessarily mean that there aren't others on strike and my perception was that about a quarter of the Maritzburg academic staff were actually out in the field.  [T3B CONTINUES AS FOLLOWS]  But I can certainly say from my ...[inaudible] education building in Maritzburg something like 90% of the staff were on strike.


Thank you.  ‑‑‑  So, that's one building ..[inaudible].


But that is your opinion, you didn't in fact take ..[interjection].  ‑‑‑  I obviously didn't take ..[inaudible].


When you mentioned that the deans were interviewed, members of the executive and unions and so on, would that include deputy deans?  ‑‑‑  I'm trying to think ..[inaudible].  I can't speak for ...[interjection].


[Inaudible].  ‑‑‑  Sorry, I know in the meeting the dean of education was there but not the ...[inaudible] of education.  I can't speak for any of them.


Thank you.  I would like to go to page No 95 of the documentation here, in the finding summary and the defence referred to the perceptions of a lack of democracy.  What the defence did not point out is that the senate committee continued - page 95, at the bottom of the paragraph.  The senate subcommittee continued to state that part of the reason for this perception of lack of democracy is in essence of the fact that leadership was selected and not elected.  What's the problem with that?  Why would that logically lead to the perception of lack of democracy?  Are you saying that the senate committee means that the university must elect all its leaders and up to what level of ...[inaudible]?  ‑‑‑  I'll answer that in two ways.  Many academics believed that the experienced leaders should be elected and traditionally that was the situation.


At what university?  ‑‑‑  This university.  The University of Natal.


Is that at the American universities how these are elected?  ‑‑‑  It depends on the university ...[inaudible] traditions.


So, there are different traditions?  ‑‑‑  There are different traditions.


The fact that I'm asking you is the fact that leaders are selected rather than elected and were you involved in these processes of selection?  Okay, let me rephrase.  Were you involved in these processes of selection at either one of the other universities that preceded UKZN or ...[inaudible]?  ‑‑‑  Yes.


Were the committees that selected these leaders small or large?  ‑‑‑  It depends.  There was a gradual process whereby in the old days when deans were elected by ...[inaudible] staff through to when they were appointed by a faculty committee then through to a process now where it's done at a higher level ..[interjection].


And do you accept that there is course of link between the process of selection ...[interjection].  ‑‑‑  Sorry?


There is a course of link between the process of selection of the leadership at UKZN and the perception of lack of democracy?  ‑‑‑  No, it's not entirely that.  I think if the people who had been appointed had ...[inaudible] in this way it might have been a very different feel.  I don't think it's entirely a matter of how people are appointed.  I mean for example in the military people are not elected, they are appointed which you also have grade general, and grade captains and grade ...[inaudible] by confidence.


Professor Acheson, that's not the point.  The point is here that the senate subcommittee made this statement that there is a perception that it comes from the process of selection.  It does not necessarily have to be linked, is that what you are ..[inaudible]?  ‑‑‑  I'm saying if one applies not pure logic to that statement, it isn't necessarily linked, but there's a strong perception that things would have improved if the leadership was elected.


Thank you.  Another perception that was referred to is on top of page 96, the perception that people are not valued.  That was put to you by the defence.  What the defence did not continue was that it would read, fourth line, it says, "This was not least the case where people had had to move campuses".  So, is that true that the senate subcommittee found that one of the significant reasons that the perception was the fact that people had to move campuses in the merger process?  ‑‑‑  Right, as I mentioned earlier, the senate subcommittee report, in my opinion, ascribes to many of the problems solely because of the merger.  I think the merger would in the best of all possible ..[inaudible].


Yes.  Professor Acheson, I accept your point your view, but the senate document did not say that.  It took, as you rightly pointed out, a more cautious point of view ...[inaudible].  ‑‑‑  Sorry, I would certainly argue from my own experiences that that applied for example, to the Pietermaritzburg campus where there was no question of ...[inaudible].


Thank you.  Then on the same page, the heading "respect of each other".  It was not stated in the document and I'm not claiming that the defence drafted the statement here, but I just would like to have clarity.  That the senate subcommittee in this respect did not blame any side for the lack of respect for each other.  It's coached in the words which also mean that perhaps there is a need for more respect on the part of the unions for the executive.  I'm just putting to you, is that how it is worded?  ‑‑‑  That's how it is worded, yes.


Yes.  In your opinion, could it be that kind of wording, let's say a problem as it is, that the problem is balanced not just falling to one side?  ‑‑‑  That was the general position of the committee in the editing of that.


Thank you.  ‑‑‑  [Inaudible].


Thank you.  I think your opinion came out quite clearly ...[inaudible].  I think you made a statement or maybe it was put to you that there was unnecessary adversarial relationships.  Did you state that?  ‑‑‑  [Inaudible].


But it was your opinion.  Do you know of the UKZN's attempt to actually measure academic performance with the help of the so-called SBESS tool?  ‑‑‑  Yes.


Do you accept that this still has not been imposed from the university by the executive but it was actually adopted by the senate?  ‑‑‑  Well, this requires some explanation.  After the proposition was put to senate there were certain things going to be tried, experiments, and I was in the senate debate when this was discussed, and there were many reservations expressed about not necessarily the abuse of such a tool, but that it could have certain consequences of an unintended nature.  It was portrayed as a useful device, for instance to be able to monitor what was happening and when in schools.  Now, as a head of school, my daily experience is being hit over the head with this by my dean, and you know, giving it the worst mechanical way of this being used as a way of punishing or rewarding schools and on the basis of a tool which right at the beginning was shown to have certain annotations particularly for certain departments or schools where ...[interjection].


Professor Acheson, I don't have a problem with your statement.  I understand there are weaknesses.  For the purposes of finding a judgment here, the Chairperson - I cannot presume she is familiar with the details.  What I would like to come to, and I agree with you, that if a dean abuses the tool, it wasn't the intention and it wasn't for the senate committee actually, the senate agreed that it would be a helping tool agent.  ‑‑‑  A helping tool.


Nothing else.  But are you aware that based - no, you are aware, so it forms a rhetorical question, don't take it as an insult, that the senate decided that an academic staff members should in average teach 45% of their time, to research 40% of their time and spend the remaining 15% with administration and other things.  So, that's a common matter ...[interjection].  ‑‑‑  As a guideline, yes.


But are you aware that there are departments at this university where the staff teach about 20% of their time, according to that SBESS tool has measured?  ‑‑‑  Mmmm.


How do you suppose the university should deal with these academic or as a crew?  [Inaudible]... the academic ..[inaudible] to do as they please at the university where the university is running into debt year after year by millions and then there are departments or schools that can't contribute to the university.  ‑‑‑  Professor, I give two answers to that, or maybe three.  The first is that I think one should put the problem and responsibility where it lies with your actual head of department or school, to ask that person what is going on.  Why is this happening.  If there's, as implied there, ...[inaudible] or laziness or ..[interjection].


Shall we put it abuse?  ‑‑‑  Mmmm?


Abuse of the university.  ‑‑‑  Well, it might be, but let me recount an example.  One of my staff members is entirely dedicated to tourist[?] development.  There's no teaching and very little research.  That is a legitimate decision I have made and the person is employed on that basis because the contextual demands of the work my school does require that service.  I also have a staff member who does 90% of her time research, because she is entirely a school researcher.  So, as long as the tool is not showing that up as abuse, clearly the tool is useful for getting a sense of is a school productive in teaching, research and of course community service which often tends to fall on the table, but I would see the implementation of that as being evolved to where the responsibility lies and then if that head of school or head of department is failing to work with those academic staff and non-academic staff correctly or persuasively then that person should go and let somebody else take over.  So, that would be my first point.  The second one is that I have a quite an old fashioned belief that one of the costs of having a university is that occasionally you do have the absolute right ...[inaudible] system.  That's the cost of freedom.  Historically we always knew the ...[inaudible] who didn't live to think that and I think it's cost of freedom to be at the university.  If you mechanically try and weed out every one of those, the cost of that weeding out will ...[inaudible] the university.

MR PITHOUSE   Madam Chair, this time and for the first time I'm in the position of failing to see the relevance and ..[inaudible] and no disrespect to the Professor, it's really important, but I really don't see how ...[interjection].

CHAIRPERSON   I was going to ask, Professor Eitelberg, you have to make your questions a bit more focused.  It would make a very interesting subject.

MR PITHOUSE   We can have a seminar on that.

CHAIRPERSON   I kept on hoping and waiting for a response.  Can you focus the question on the answers that were relevant to the issue, I think maybe around the report and to the extent to which that created a particular atmosphere within the university.

PROFESSOR EITELBERG   I thought I was doing so and I was trying to show that perceptions were often unfounded.

CHAIRPERSON   But I think we got lost on the way.

PROFESSOR EITELBERG   I would like to leave that.  I would like to move on to a - try to find out - no, I'm not going to ask that because I think we've clarified the factual grounds for the allegation of Professor Chetty, I'm not going to ask that any more.  However, Professor Acheson made a statement in the same respect about misrepresenting the facts during a strike and I would like to point out that it may not have in fact been accurate, because I think Professor Acheson's statement that registration continued on campuses was wrong, it might actually have been right.  On what grounds did you say that the registration continued on campuses as stated by public affairs was wrong?  Did you for a fact know that registration stopped?  ‑‑‑  Well, certainly on the Pietermaritzburg it stopped because I was there when a group of strikers ...[interjection].


Okay, I accept that, but I'm asking you certainly that what you saw was not the university, you saw your own campus that day.  ‑‑‑  I also had reports from senior members of the university that registration had been interrupted on the Westville campus.


And what about Howard College members?  ‑‑‑  Howard College I don't have knowledge.


Okay.  I'll put it very pointedly to you.  Did you know that the engineering faculty continued registration without interruptions during the entire strike as claimed?  ‑‑‑  That doesn't particularly surprise me.


So, there were parts of the university where registration continued?  ‑‑‑  There may well have been, but that isn't what Dasarath Chetty said.


Thank you.  You then stated that there were a number of submissions in relation to victimisation.  I think it's on page 98.  But then on the further questioning from Mr Pithouse, who tried to put to you that the victimisation was or is widespread, you changed the word, you said "common", but I think that common is still different from a number.  Which is it?  Is it a number or is it common?  ‑‑‑  Well, I need to know how you define victimisation.  If by victimisation you mean a specific case where somebody has lost their job you know, something quite correctly verifiable, their conditions have deteriorated, or if you are saying victimisation in a sense of a person feeling intimidated, under threat then the latter I have little knowledge of specific incidents of that, but of the former meaning.


So, it's many?  ‑‑‑  Many people feel that they are under threat.


Okay, I'll leave it there.  Thank you.  ‑‑‑  It is so that many of those are not academic, they are support staff.


That's a very important comment.  Thank you.  I don't have any dispute with that.  I would like to ask you in respect of the beautiful story about the 12th century university.  I thought universities in Europe began a little later, but my history knowledge is not that great.  Does UKZN ...[interjection].

CHAIRPERSON   Charlemagne was he not in the 12th century?

PROFESSOR EITELBERG   Okay, thank you.  Sorry, I'm not a historian.  Does the University of KwaZulu-Natal discipline or try to discipline academics who argue against established governance?  ‑‑‑  Sorry?


Does the University of KwaZulu-Natal discipline or try to discipline academics who argue against established governance in physics, theology, anything of your knowledge?  ‑‑‑  Not that I know of.


Thank you.  I have no further questions, thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

MR PITHOUSE   I see no reason to cross-examine.  Can I call the next witness?

CHAIRPERSON   Yes, I just want to ask one question from Professor Acheson.

MR PITHOUSE   Sorry.

NO RE-EXAMINATION BY MR PITHOUSE   

CHAIRPERSON   Professor Acheson, how many students are, in fact this is a general question, how many students are there at the merged institutions?  ‑‑‑  Currently I think it's about 42/43 000.


Okay.  And staff broadly, academic staff off the top of your head?  ‑‑‑  It's about 4 000.  I'm not sure.

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Okay, but around 4 000.  I want to ask you a question about the status of this report.  If you look at page 95, I mean they talk around the submissions that were received and Professor Chetty this morning raised an issue which I hope I can get a response from you, I think you tried, but I think it said here that this is widespread and uses terms like "strong, there's a strong perception, there's a strong feeling", and what it says here there are approximately 600 voices.  Now, I'm not quite sure whether those voices were academic or non-academic, but my question to you is, Professor Chetty says that you have to do a survey, and I'm not an academic but I do know about the concept of surveys.  If you want a scientific sort of valid sample, you have to do a representative sample and then you have to say 80% or 90% or so of this felt X, Y, Z.  Was that done in this instance?  ‑‑‑  Yes.  Well, in a sense that this was a ...[interjection].


I'm talking now about the information gathering.  ‑‑‑  The collection of submissions.  It basically used two.  One is the general call for submission which goes out to everybody and literally anybody can and it was widely distributed.  Secondly, there was what we could call a stratified sample where the committee believed it important to interview certain of these faculty officers, managers, the deans, deputy deans, members of the executive and union representatives to ensure that if for example, the dean has simply put in submissions were not those people ...[inaudible].  So, I think it tried to cover shall we say a broad mass as well as certain important ..[inaudible] structures within the university.  You know social science is very unique, it's not always an exact science.  In contemporary terms, if you do a male short survey, if you can get 10% you consider yourself extremely fortunate.  So, 600 is not too bad.  It's better than 10%.  Also I think one needs to remember, for example I made no submission myself personally.  Well, I was on the committee, I suppose I wouldn't have, but many people knew that a particular submission was coming from a particular school or faculty or group, so they couldn't themselves submit.  But I think if you handed this to any social scientist they would say, "Ja, 116 individuals, 26 collective submissions, not too bad".


And the other question is the representation of the information.  Would it be possible for someone to collect another 600 people and make those findings completely opposite to that?  I think what I'm trying to say is, can it be challenged, can this report be challenged methodologically which is what Professor Chetty has done?  Well, he's not done it in detail, he's just said look, he wouldn't regard this as a scientifically ...[interjection].  ‑‑‑  I would argue that this is reliable.  I doubt whether if you got Deloitte and Touche or PriceWaterhouse-Coopers to come and do a survey and they sent a questionnaire to every member of staff with the sort of questions, I believe you'd hear the same answer.


Did you do a questionnaire?  ‑‑‑  There was a questionnaire I know done by some people which as far as I know hasn't been released yet, which again it was more a ...[inaudible] sent to staff.


To compile this report?  ‑‑‑  No, no, not for that no.  This was a separate submission.


Okay, submission.  ‑‑‑  I think ...[inaudible] department of sociology ...[inaudible].


Ja.  Just a second and last final question, Professor Acheson.  The university, I think Mr Pithouse asked you a question which you didn't entirely answer.  I think when you talked about a corporate this thing, and you can correct me if I'm wrong, I think he was really asking it in the context of reputation and the possibility of reputational damage.  Can an institution such as this university be damaged, its reputation, not so much is the university being corporatised then is that a good thing or bad thing.  Am I correct?

MR PITHOUSE   [Inaudible]... university being corporatised or not.  What I was trying to drive at, and perhaps I need to explain it carefully now, was not can a university suffer reputational damage, the actual question was is the university something like a corporation where the same kind of laws and rules should apply.  So, I wasn't asking him ...[interjection].

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible]... labour law ..[inaudible].  I wanted to know, I mean I'm not disputing the fact that ...[inaudible] you should go to the newspaper or a newspaper comes to you and attack ...[inaudible].  But the deeper thinking behind the question was, are there different norms at the university ..[inaudible].

CHAIRPERSON   Okay, then I'm asking a different question.  I thought that was the question.  ‑‑‑  Can its reputation be damaged.


Yes, can the university's reputation be damaged?  ‑‑‑  This may sound like an odd answer.  I also happen to be ..[inaudible] to be a minister of religion.  You know a church can be damaged by reputation of which the current scandal about the usage or ..[inaudible], but it's a very robust institution, the church, and I think the same would apply to universities.  They can be damaged.  Any institution can be damaged by turmoil, bad behaviour or mistakes, but to run the institution which is why it's survived so long, I have utter confidence that this university will continue as a university.


Okay.

MR PITHOUSE   Can I very quickly re-examine on some of the issues that you ...[inaudible].

CHAIRPERSON   Okay.

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   I'll really try and be brief.  Three things.  In your testimony now, you've said that when the task team was taking this project, the senate report, you specifically went to interview the executive ...[inaudible].  Would it then be fair to say and in your view, the report researched samples in fact with regard to the leadership of the university was comprehensive?  ‑‑‑  Yes.


Okay.  [Inaudible].  ‑‑‑  Sure.


When it came to the staff as a whole, my maths has never been very good, I think it's probably even worse than Professor Eitelberg's history, but I think that 600 out of 4 000 staff is about 15%.  ‑‑‑  Yes.


Given that you'd testified that 10% was the norm for a credible survey, would you say that 15% exceeds that norm?  ‑‑‑  It's okay, ja.  It would be sort of a you know, masters student doing a survey ...[inaudible].


My understanding of Professor Chetty's questions and my use of the report wasn't that he ...[inaudible] the report into question.  I think he challenged me and in fact quite rightly that I began by taking a quote from an individual out of the report, and I think he was right to challenge me.  I didn't get the impression he was challenging the veracity of the whole report, that's why I needed you in fact to speak to its general findings rather than quoting an individual.  One final question.  The question was put to you, can a university be damaged and I assume that behind that was the question can it be damaged by people being critical about the management.  I want to ask you another question before we go on.  Can a university be damaged by staff being silent when things are not going right?  Can that also constitute damage to the university?  ‑‑‑  Of course.


Thank you.  We are finish.  We'll get our other witnesses.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Only on the matters that you raised.

CHAIRPERSON   Okay.

QUESTIONS BY PROFESSOR EITELBERG ARISING FROM CHAIRPERSON'S QUESTIONS   Professor Acheson, the approximately 600 voices, it may be 15%.  It is 15% if we have 4 000 staff.  Is it true that staff were given the opportunity to make submissions, they were not selected?  ‑‑‑  That is correct.


Is it not true that generally staff in institutions like that, people who have grievances will make submissions and those who do not have a grievance will not submit?  ‑‑‑  I think if the senate subcommittee was perceived as collecting grievances that would be the case, but presumably it was also an opportunity for those who let's say for want of a better word, supported management to also put in submissions and supported that, and certainly there were members on the senate subcommittee who, if one goes through the invidious process of saying who was elected by senate who, shall we say - or dissidents who were more supportive of management, there was a match, a fairly equal match of those two ...[inaudible] shall we say on the senate subcommittee.


Okay.  I didn't get the answer exactly that I wanted, but I'll pursue it a little further.  You were a member of that committee?  ‑‑‑  Yes.


Did you notice that amongst the 600 voices there was a significant proportion who were saying it is good and that there were no grievances?  ‑‑‑  Relatively.


Okay.  So, it could be that 85% of the staff members who did not put in their voices might actually have been content?  ‑‑‑  It is possible.  They may have thought that management would express their views.


Thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Okay, thank you.  ‑‑‑  Thank you very much.

WITNESS EXCUSED  [Machine off/on]


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PROFESSOR MOREL  (sworn states)

EXAMINATION BY MR PITHOUSE   Professor Morel, can you begin by please stating for us for the record your staff number?  ‑‑‑  52535.


Can you tell us which faculty and department you are employed in?  ‑‑‑  I'm in the faculty of education based at Edgewood in the department of educational studies.


Okay, thank you.  Professor Morel, we're going to be brief because we're running behind time and some of the grounds we'll call other witnesses, so we're going to be quite short and sharp.  In your view as a member of staff here and as an expert in education, is there a climate on this campus that could reasonably be described as intimidatory?  ‑‑‑  I do believe so, yes.  There is something that I derive directly from my personal experience ...[inaudible] some more general comments.  In my direct experience of this is that in June I was part of a small group that needed to discuss issues on campus around transformation and because I had the misfortune of taking the minutes, I attracted the attention of the vice‑chancellor who wrote me a series of what I have described as intimidatory E-mails, one of which is now the basis of a defamation case between myself and the university and Professor Makgoba.  So, my personal experience is that I have received intimidatory communications, and if I can extend from that, I would say that my experiences do not appear to be unique.  A number of colleagues at the institution had similar communications not just from the vice‑chancellor, but from other members of management and when I say management I'm also including deans, in some cases heads of school.  The overall effect of these communications in my view is to close down the space for debate and for people to express views which includes dissenting critical views particularly.  I see this very vividly in my own faculty where the faculty board now is attended by a smattering of people, where very few people are willing to express views.  We have a dean who believes in a, I would say, quite an autocratic way of conducting faculty boards.  I expressed myself as a member of senate, I'm no longer a member of senate as a result of the restructuring, but I was for many years.  If I can ...[inaudible] what happened in ...[inaudible] merger where a great range of debates were robustly debated and expressed, now well, I stopped going to senate some time ago and ceased being a member because it seemed to me that there was a hostility to dissenting views.


Thank you.  In your views as a professor of education, is it acceptable for academics at a university to make public statements that are critical of management?  ‑‑‑  I think it's probably necessary for good governance to encompass the expression of dissent that you engage with that, otherwise how can management know what staff are feeling, how can they engage with views which may well improve governance.  I'm very much of the mind that democracy produces efficiency.


Thank you.  Professor, are you aware of the official university publication produced from the department of public affairs called ukzndaba?  ‑‑‑  Yes, I am.


What is your view about the credibility within which that publication is held, in view of the credibility that publication as held by yourself ...[inaudible]?  ‑‑‑  Well, over the years I've had something to do with the department of publicity and communication, because I have the training as a journalist a long time ago, so I ...[inaudible] who worked there much more so in the case in the medium past and more recent past.  I've worked at this university since 1989.  More recently I've had much less to do with them, that may have something to do with being at Edgewood, no longer on this campus, but it is also to do with what I think is a change of focus in the publication itself.  It seems to me to be more a kind of mark base of ideas in the past whereas now it seems to operate much more as a kind of ...[inaudible] publication which means that I myself personally do not rush to read it.  I page through it very rapidly and often don't find anything of interest to me at all, which is not a statement I would have made in the days when William Sanderson-Meyer was the editor in charge of publicity and communication.


In your view, does it credibly represent, to give an example, the important work at this university in general, I mean ..[inaudible]?  ‑‑‑  That's a difficult question actually.  You know it represents a segment of the ...[inaudible].  My view is seldom.  I have actually had a story based on an interview that I gave on E-mail which I subsequently had some unsatisfied discussion with Professor Chetty and his comments.  So, I think there's a section of the university views not expressed in that publication.


One final question, Professor Morel, before Professor Eitelberg asks you any questions.  In the report that the senate task team that was set up after the strike, there's a statement that there's a perceived lack of credibility in public affairs and corporate communication which was exacerbated by the role that this office was believed to have played during the strike.  In your view, is that an accurate statement in regards to perceptions on campus?  ‑‑‑  Yes, I would say while I'm hesitating, I wasn't here during the strike, I was on sabbatic ...[inaudible], so I can't comment on that period.  I returned in early April.  To the extent that it relates to the period subsequently, I would say that there must be a fairly large element of truth and as I say, I'm not prepared to make a dogmatic statement.


Sure ...[inaudible].  Excuse us for one second.  Okay, thank you very much.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Yes, I have no questions.

NO CROSS-EXAMINATION BY PROFESSOR EITELBERG 

CHAIRPERSON   Okay.

MR PITHOUSE   I did promise you we were going to be short and sweet.  We do appreciate you waiting for ...[inaudible].

CHAIRPERSON   Yes, you are excused.

WITNESS EXCUSED  


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

MR PITHOUSE   You did say we have to conclude tonight?

CHAIRPERSON   Yes, yes, because my flight is at ten past six tomorrow morning.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   How many witnesses do you still have?  Two more?

MR PITHOUSE   We've got Fazel.

CHAIRPERSON   And two more?

MR PITHOUSE   And possibly one depending on what happened at that council meeting.

CHAIRPERSON   Okay.  [Machine off/on]

MR PITHOUSE   It's Professor Mantzaris.

CHAIRPERSON   Sorry?

MR PITHOUSE   Professor Mantzaris.

EVANGELISE MANTZARIS  (affirmed)

EXAMINATION BY MR PITHOUSE   Professor Mantzaris, can you state for the record your staff number please?  ‑‑‑  1066.


Could you state for the record the position you hold at this university?  ‑‑‑  I'm a professor of social policy and academic coordinator of the social policy programme.  It is a masters ...[inaudible] programme.  It doesn't take undergraduates.  It's only a postgraduate degree.

CHAIRPERSON   Postgraduate?  ‑‑‑  Yes.

MR PITHOUSE   Professor Mantzaris, we weren't intending to call you here as a witness, but then something came up which we felt needed to be addressed quickly and with a degree of seriousness and so we're going to focus on that.  We'll ask you one or two questions, but the most important focus will be on that.  First of all, can you explain your role in the position that you hold in the union?  ‑‑‑  I'm the chairperson of the union, Combined Staff Association, shortened to COMSA.


Okay.  Petro Nortje was here this morning and she denied that she had been suspended from the union.  In your view, is that denial accurate?  ‑‑‑  She was suspended as executive of the union on 11/10/2006 of the 6.30, 3.00 am.  This is how the whole process started.  According to the constitution of the union, clause 6.42 which I will hand to the Chairperson, we had four allegations which we had debated very thoroughly by the executive of the union individually and collectively.  What the vice‑chairperson of the union did is requested from the Registrar of trade unions to investigate COMSA's financial statements which are public record because at every AGM we produce the financial statements which are scrutinised by the members very concretely.  The labour laws of the country are very clear.  [T4A CONTINUES AS FOLLOWS]  The labour laws of the country request or demand from every registered union to produce its financial statements otherwise it is de-registered.  One of the most famous unions at what used to be UDW who was de-registered, the academic staff ...[inaudible] because they failed to produce the financial statements for three years.  Our point was very clear, an executive of a union, especially the vice-president who becomes the president if the president dies or has a heart attack, goes without consulting the whole executive to the Registrar of trade unions I think is completely unacceptable.  It's against the constitution of the union.  Then Petro Nortje, in correspondence with the union, she threatened to approach management in order to allow her to have her own meeting with the union members outside the executive.  This is against the constitution of the union.  The third one she did, she approached directly and delegated our auditor to actually look at the financial statements.  This is also against the constitution of the union precisely because first of all, she never really dealt with the ...[inaudible].  Subsequent to that I sent her a letter which I E‑mailed to her by ...[inaudible] and then we called her for a meeting.  We gave her five days according to the constitution of the union, which is here, I'll submit it to the honourable Chairperson, and she replied to us that she can't come to the meeting because she doesn't see any reason to come to the meeting you see, of which the constitution of the union is very clear, no member be suspended, fired or expelled unless he is given opportunity to state his own case personally at a meeting of the executive committee.  She has received no less than five days.  We gave her five days notice.  She refused to come.  We thought that the allegations ...[inaudible] of the union were very serious, were against the constitution.  Hence on 11/10/2006 we suspended her and that came up that I consulted all the members of the union or most of the persons in the executive.  In fact all these things came up to one or two executive meetings of the union whereby the whole executive was actually suggesting and in fact pushing the chairperson, that's myself, to take immediate action.  In one of these meetings we had an executive meeting and Petro Nortje accepted that what she did was in fact incorrect.  For the sake of ..[inaudible] of the union ...[inaudible] but she continued with all these things and hence we had no choice but to suspend her.  Hence the documents here pinpoint that she was suspended like more than 100%.  She's suspended legally and according to the constitution.  These are the documents of all the meetings and the constitution of the union.

CHAIRPERSON   [Inaudible].

PROFESSOR EITELBERG   Madam Chair, Professor Mantzaris has offered them to you.  [Inaudible].  I'm not sure that the university ...[inaudible].  The alleged suspension is not from the union, but from the executive of that union took place on 11 October.  That's long after the matters pertaining to this case happened in September.  So, I'm not sure what the relevance is.

MR PITHOUSE   Can I speak to that, Madam Chair?

CHAIRPERSON   I'll give you an opportunity.  Let him finish.

MR PITHOUSE   Sure.

PROFESSOR EITELBERG   So, if Madam Chair thinks it is relevant, I will take that document, yes.

CHAIRPERSON   Okay.  Can you just speak to this, because Professor Eitelberg is asking the same question I'm asking.  We heard this morning, she didn't deny that she was suspended, she said she had received a letter but nothing happened thereafter.  Am I correct, that's what she said?  He didn't respond to it.

PROFESSOR EITELBERG   Well, I don't remember the exact ..[inaudible], but it was clear, she disputed the fact that the attempt to suspend her was in effect.

CHAIRPERSON   Was in effect.

PROFESSOR EITELBERG   Yes.  It's not that she said that there was no attempt.

CHAIRPERSON   I beg your pardon?

PROFESSOR EITELBERG   She didn't deny that there was an attempt being made and I fail to see - I don't think we need to judge whether it was legal, whether it took effect or not, I fail to see why should we ...[inaudible].

CHAIRPERSON   Why is this relevant, Mr Pithouse?  Why is her expulsion relevant?

MR PITHOUSE   There's two reasons.  The first is that she began her testimony this morning by saying that she was vice-president of the union and when I challenged her on that she insisted that she was the vice‑president.  It's true that later on she conceded that she received a letter, but she denied that has been suspended.  Now, the evidence of the president of the union is she was suspended, that she's not longer the vice‑president ...[inaudible].  For us that's very important because the credibility of her as a witness is going to be central to Fazel's case.  She's made a direct implication ...[inaudible].  So, the first thing she said here was in fact not true.  We certainly will have a very serious ...[inaudible].

CHAIRPERSON   But she said she doesn't accept it.  She doesn't accept the suspension.

MR PITHOUSE   Well, initially she denied it very emphatically.  Later on she conceded she received an E-mail which she hadn't responded to.

CHAIRPERSON   But you see, in her mind she's saying, "I was sent this letter.  I don't accept it.  I'm still the vice-president".  People do that all the time you know, when there are dispute.  The one faction expels the other faction, I mean we've seen it in ...[inaudible], they all do that and you lose track at some point.

MR PITHOUSE   That's true, it can become detractable.

CHAIRPERSON   But the point I'm making is yes, there is a letter, she's acknowledged that letter, but as far as she's concerned, she's still, even after you challenged her, she did not say, "Okay, I'm no longer vice-president".  Whether that is practically, whether she could go and attend a meeting of the exco is of course a different issue, but yes, it can go to credibility.  Is there another reason?

MR PITHOUSE   Well, there is another reason.  I mean we intend to show and this is just one of the issues that we will show that there is a sustained breakdown in the relationship between Mrs Nortje and the COMSA executive, and the fact that things have got so bad that they have expelled her from her position and that her disputing that doesn't change it.  It will ...[inaudible].

CHAIRPERSON   But the question then is how is that relevant to the allegation she made, especially in view of what Professor Eitelberg said, that this expulsion is a recent ..[interjection].

PROFESSOR EITELBERG   [Inaudible]... all the activities relating to ...[interjection].

MR PITHOUSE   Well, I have no further questions about the ...[inaudible].

CHAIRPERSON   Did you ask that from her this morning?

MR PITHOUSE   We did ask her about ...[inaudible] present during the strike which was in February.  So, I would like to point out ...[interjection].

CHAIRPERSON   But you see, the relevance is really her relationship with Mr Khan, not with the rest of the executive and you asked her about that and she said, "The disputes I had and the tension was there between me and the correspondence between me and the executive, not with Mr Khan, because Mr Khan was a junior official" as far as she was concerned.

MR PITHOUSE   Yes, I would like to ask Professor Mantzaris and Mr Khan to respond to that exact comment.

CHAIRPERSON   Professor Eitelberg, I'm saying, if after that explanation, do you feel you want to admit this?  The fact that she didn't dispute that there is a letter ...[interjection].

MR PITHOUSE   If we can take that as common cause between the parties ...[interjection].

CHAIRPERSON   That the letter was written?

MR PITHOUSE   That there is serious tension between the COMSA executive and Mrs Nortje and that according to the COMSA executive she has been suspended.  [Inaudible].

PROFESSOR EITELBERG   Well, the way I see it, it's not clearly admitted that there was tension between herself and the COMSA executive.  She actually specified and narrowed it down to the chairperson of COMSA if I remember correctly.  I think that is common cause, and that the executive suspended her, I don't know why should that make someone ...[interjection].

MR PITHOUSE   For us it's important, it shows the extent to which that relationship had broken down.

CHAIRPERSON   No, I'm talking now really about common cause.  Let's get focused.  This letter, I presume that this is a letter - maybe you should have a look at the letter, Professor Eitelberg, because this letter is not in dispute that she received a letter.  What she disputes is that that letter was effective to remove her.  So, if we can agree that she agreed that the letter was written to her.

PROFESSOR EITELBERG   I agree with that.

CHAIRPERSON   Which purports to suspend her.  ‑‑‑  No, this letter doesn't purport to suspend her, Madam Chair.


Oh.  ‑‑‑  It is this letter here.


Okay.  ‑‑‑  [Inaudible].  You see, because as I explained to you, Madam Chair, we had to do everything according to the constitution of the organisation.  The constitution of the organisation is very clear and we followed the procedures in clause 6.42 of the constitution.  [Inaudible].  We have her five and a half days ...[inaudible].  The same day she says she's not coming to the meeting.  In the meeting she would sit with us for about one hour, two hours, half an hour, 30 minutes and explain why she did all these things, because if the vice‑president of the organisation goes behind the backs of the members to the Registrar of trade unions upon which we actually rely to exist as a union to ask for financial statements, it's doesn't really make sense.  We follow the constitution, and the constitution legally I know, Professor Eitelberg is coming from the engineering field, but ...[inaudible].  The legal procedures, Madam Chair, are very serious.  We follow the constitution of the organisation.  The vice-president of the organisation was ..[inaudible] which to us you actually undermine the very ...[inaudible] of the union okay, because every year we are 100% in our submission of the financial statements to the Registrar of trade unions okay.  Hence my letter ...[inaudible] after she gave this long letter explaining why she's not suspended and everything is that we suspended her with the agreement of the majority of the members of the executive of the union.  Hence legally and legalistically and in reality Mrs Nortje is suspended.


Okay.

PROFESSOR EITELBERG   I think I will accept that, but then I need to cross-examine after they have finished.

CHAIRPERSON   Okay.  Those two, clearly if it is around the issue of the suspension, probably these two E-mails are of some value.  If the argument you are making is saying she has lied about the fact that she's vice‑president of COMSA and here she's not, but it may not get you very far because she conceded that she received a letter of suspension.  So, there's a dispute with her whether she considered what was done, however much you regard it as having followed the constitution.  So, you may not be able to get the picture across that she's lying.  Do you see what I'm saying?

MR PITHOUSE   [Inaudible].  We are happy that this has shown ...[interjection].

CHAIRPERSON   That there is some ...[inaudible].

MR PITHOUSE   Very significant tension.

CHAIRPERSON   The tension between her and the exco, or as she says between her and the chairperson, that issue, I don't think she's disputed that.  So, do you still want us to submit these, at least these two letters?  Professor Eitelberg, do you have a problem with these two being submitted?

PROFESSOR EITELBERG   No, I don't have a problem.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Just show him the ones and let's mark it and let's number them.

MR PITHOUSE   Professor Mantzaris, excuse me I'm ..[interjection].

CHAIRPERSON   Sorry, sorry, before Mr Pithouse, let's just hand them in as exhibits.  Let's just paginate them.

PROFESSOR EITELBERG   [Inaudible - tape badly stretched].

CHAIRPERSON   I think the last one was 28.

PROFESSOR EITELBERG   Sorry, Madam Chair, ..[inaudible].

CHAIRPERSON   Oh I see, okay.

PROFESSOR EITELBERG   It's the defence's documentation.

CHAIRPERSON   Okay, so can you assist us.  Mr Khan, can you ...[interjection].

PROFESSOR EITELBERG   The defence numbering was B.

CHAIRPERSON   Oh okay.  So, you'll have to do it, Professor Eitelberg.  Let's do that.  I just want ...[inaudible].

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Can we sort that out, because I've assumed that we had one, because in any case it will be part of the ...[inaudible].

MS UNKNOWN   What was the other document you submitted there?

CHAIRPERSON   Okay, so you're saying from 1 to 163.  So okay, let's mark that 164, 165 and 166.

PROFESSOR EITELBERG   You are marking them as pages?

CHAIRPERSON   Yes, I'm using this.

PROFESSOR EITELBERG   Okay.

CHAIRPERSON   [Inaudible].

PROFESSOR EITELBERG   Numbering of pages in the pack of documents.

MS UNKNOWN   Oh okay.  But was there not another document you submitted before this?  [Machine off/on]

MR PITHOUSE   Professor Mantzaris, as you've heard, Petro Nortje has testified the tensions are with you as an individual rather than the executive of the union, is that correct?  ‑‑‑  Ja, it is correct.


Tensions are with you?  ‑‑‑  Ja, you see, the union throughout its existence like for the last 20 years is sort of like a very democratic union.  It's the only union in the university which has very, very good mass meetings.  It communicates with the its members ...[inaudible].  Now you see, I'm a senior academic of the university, I do not simply have all the time in the world to - I'm not a full-time union organiser.  I care for the union, I care for the members and Mrs Nortje you see, she's an administrative member of staff and at the university I don't really have a computer in my office since my computer was stolen in August last year when I was still at Westville.  I have not been provided with a computer.  So, what I do is basically I look at my correspondence after hours when I go to the ...[inaudible] for about two/three hours.  Mrs Nortje complains that I don't reply to her E-mails because she used to send me at least between five and seven E-mails a day.  You see, when I look at my computer you see, I have ...[inaudible] because this is the only computer I possess.  Hence my first priority are my academic duties you know, she sends me E-mails and all these kind of things.  My second priority is my students you know, because my students send me, I supervise 13 master students and five ..[inaudible] students.  These are my priorities.  The union is also priority, but when your vice-president sends you five to seven or sometimes eight E-mails a day, you get to pick and choose which one to answer.  She thinks, I think she still thinks that I ignore her which is very simply not true, but on the other hand, she's got problems with me because she accuses me of not holding meetings, and we've got all the records that every time there is a meeting, either a mass meeting or an executive meeting, basically she's invited because she's part and parcel of the people ...[inaudible] and you know, basically ...[interjection].

PROFESSOR EITELBERG   Madam Chair, ...[inaudible].  ‑‑‑  Because ...[inaudible] is very instrumental in explaining to you why the vice‑president of the union who lives and resides and works in Pietermaritzburg feels ignored, perceiving strongly that I ignored her E‑mails and this ...[inaudible] I have a personal dislike of her.

CHAIRPERSON   Mr Pithouse, can you move forward.

MR PITHOUSE   We as the defence ...[inaudible].  ‑‑‑  No, not at all.  Let me give you something.  How can I dislike her if I don't really like her?


The problem is ...[interjection].  ‑‑‑  You know we're all humans.  To like or dislike a person you must know the person.


Prof, I understand that you feel emotional about the things that she said, but we're only here to talk about Fazel.  So, I need to know about things about this bad relationship that applied to this case.  So, I'd like to know for example how long have the tensions between Petro and COMSA exist?  When did they start?  Not necessarily why, but when did they start?  How long have they been ..[interjection].  ‑‑‑  No, they started after two months, after she took over ...[inaudible].


When was that?  What year was that?  ‑‑‑  In 2005.


So, the tensions date back to 2005?  ‑‑‑  Ja.  No, the tensions are there.


Is it correct that there were serious tensions between the union and Petro during the strike?  ‑‑‑  Ja, during the strike the tensions were very, very strong precisely because the strike was a university wide strike, and what the strike was really done is actually made every single ...[inaudible] participate.  From the first day of the strike Petro insisted that she must be in the forefront of the strike.  That was in one of the first executive meetings and our position was very clear, of course you must be in the forefront of the strike because you are the vice-president of the union.  We need you in Pietermaritzburg especially, we need you in Edgewood, we need you in the Medical School, we need you everywhere because you are a highly articulated woman, you can talk emotionally and sometimes logically and all these kinds of things.  So, you are the vice-president, you must participate in the strike.  So, what happened in Pietermaritzburg in the strike is you know, the ...[interjection].


I just want to know if there were seriously tensions ...[interjection].  ‑‑‑  There's serious tensions precisely because when she confronted us why we don't give her a platform and I told her this is the platform where you can stand up and speak on behalf of COMSA and actually put to the people there on strike why COMSA is going to take part in the strike, why it's leading the strike, or its following its ...[inaudible] to the strike.  No, she never opened her mouth and I mean there was tension, not on our side.

CHAIRPERSON   Mr Pithouse, I think your witness has confirmed which in any case Mrs Nortje conceded, there was tension.

MR PITHOUSE   I'm asking questions that shifted directly towards Fazel.

CHAIRPERSON   Yes, I want you to get there please.

MR PITHOUSE   Yes, I wanted to establish that, and I know that time is running ...[inaudible].  ‑‑‑  But can I ..[inaudible], Madam Chair.  You see, when you are writing these masterful pieces in the business day, what was important is that whatever you did, Madam Chair, you put in the protocol text, because you are coming from a different kind of ...[inaudible] way of thinking.


[Inaudible]... context of Fazel's situation.  ‑‑‑  Ja.

CHAIRPERSON   You see the issue, Professor, is that we are not doing a wide ranging inquiry into the tensions within the union.  What we're trying to establish and what Mr Pithouse is trying to establish whether there in fact were tensions and whether those tensions goes towards showing that when Mrs Nortje came to give evidence here, she may not have acted completely with credibility.  I assume that's what he's trying to say.

MR PITHOUSE   Sure.

CHAIRPERSON   But I need him to get to that now.

MR PITHOUSE   Professor Mantzaris, are you aware of an incident, and this incident involved Fazel as well, where there was serious tensions between the union including Fazel and Petro Nortje around her requesting to be sent for a two week training course in Johannesburg?  ‑‑‑  I'm very aware of that.  There was a stage ..[interjection].


Did that tension include Fazel?  ‑‑‑  Ja, Fazel was instrumental in that, then she was very ...[interjection].

CHAIRPERSON   Instrumental in what?  ‑‑‑  No, he was seen as the person who were putting barriers on her going to Johannesburg for this two days training because you see, there's no reason to go to Johannesburg when there are like some of the best industrial relations trainers are based in Durban and we know ..[interjection].


How did he put barriers, Professor?  ‑‑‑  No, he said that I mean, the union cannot really afford to send a person to Johannesburg when this training can take - and we have actually made a lot of enquiries about how to train our shop stewards and other people, and we couldn't really afford to send Petro to Johannesburg.


And how did she respond to that?  I'm sorry I'm taking over.  ‑‑‑  She wasn't ...[inaudible].


I beg your pardon?  ‑‑‑  I mean she was very upset you know, she was sending like continuous missiles, that she's being sidelined and she's being sidelined because she was a woman.


And when did this happen?  ‑‑‑  No, it happened a couple of months ago.

MR PITHOUSE   When was this whole fallout between Fazel and her around her request to go for training?  Do you remember the month?  ‑‑‑  I don't really remember.

CHAIRPERSON   Okay.

MR PITHOUSE   Was it before or after - I mean was it one or two months ago?  ‑‑‑  No.


You don't recall?  ‑‑‑  Uh-uh.

CHAIRPERSON   It's less than two months or you don't recall, because you said "uh-uh"?  ‑‑‑  It's very ...[inaudible] because she sent so many E‑mails and it's really difficult.

MR PITHOUSE   Was it before Fazel was served with the final charge, the charge of leaking the document?

CHAIRPERSON   Okay, let me try and move this process forward.  I'm trying to stay out of this, but I need to ask you some questions.  Was it two months ago?  Where are we now?  November.  Was it some time in September?  ‑‑‑  It wasn't ...[inaudible], but I mean you're asking me now to recollect like ...[inaudible].  It's very difficult.


Just a rough - so, was it in August, in September?  ‑‑‑  I don't know.


You don't know.  You can't remember, okay.

MR PITHOUSE   Okay, well we'll ask Fazel ..[inaudible].  ‑‑‑  I can't remember.  You know, I mean ..[interjection].


But what you can confirm is that there were serious tensions between ...[interjection].  ‑‑‑  There was tensions.


And she felt that she was being marginalised because Fazel didn't agree that they should send the money to send her to Jo'burg, is that correct?  

CHAIRPERSON   Okay.

MR PITHOUSE   Okay.  Would you say in your view that there were wider tensions between her and Fazel, or is it just around the question of the training?  ‑‑‑  No, I think she had very wide tensions specifically with myself which became evident earlier ..[inaudible].  You see, Mrs Nortje is a woman without a spotlight, and when the spotlight comes to her she aborts it.  I think as I explained earlier in the case of the strike, the strike every Dick, Tom and Marlow like stands up and says his things because it's a democratic strike.  People find themselves open to say that, "Why I'm on strike, because management is earning like 850 and I'm earning 11 000 a year", everybody.  Now, Mrs Nortje historically and at present wants to be seen you know, that's why all these E-mails she sends.  When Maphai is in town she wants to travel from Pietermaritzburg to come and meet Maphai, and she's met him a couple of occasions.  When there is an executive meeting she doesn't come from Pietermaritzburg to Durban.  When there's a meeting with Professor Makgoba she drives from Pietermaritzburg because she's the vice-president, but the bottom line is that tensions are precisely for one reason, because the work of the union is not via E-mails.  The work of a union is how you communicate with the members, what you do for the members, not necessarily to go on strike, but ...[inaudible] and in the case of the ..[inaudible] member every day of his life, she simply ..[inaudible], she works only with the executive via E‑mails.

CHAIRPERSON   Okay.  Mr Pithouse, you've got another five minutes.

MR PITHOUSE   One question about this tension, and I mean you did ...[inaudible], but we need a clear answer that doesn't include any other comments about anything else.  In your view, was there sustained ongoing tension between Petro and Fazel?  ‑‑‑  Sustained for the last eight months if not before that.  Completely sustained.


Thank you, that's what we were looking at.  Just before you go, Prof, a couple of questions which ...[interjection].  ‑‑‑  I've got time.


No, no, ...[inaudible].

PROFESSOR EITELBERG   Madam Chair, Mr Pithouse said he had been asked the question ...[interjection].

MR PITHOUSE   About the question of the tensions.  Ja, so that was subsection (1) on tension and I've just crossed out what ..[interjection].

CHAIRPERSON   Three minutes gone.  You've got two minutes, Mr Pithouse.

MR PITHOUSE   Okay.  In your view as an academic, Professor Mantzaris, it's a question I've asked all of the people who have come here, do academics have the right to criticise the management of the university?  ‑‑‑  Yes, they do have although they're busy - ja, no, I think basically that the vision of the university is that there must be a free flow of information, especially criticism and this is why I was very happy with the statement that our leader and CEO, Professor Makgoba, made ...[inaudible] the other day.  He said no, we have to have a free flow of information, but people must not criticise management.  [Inaudible].  A university is a place where the free flow of management criticism is a number one priority.


So, in your view, academics have a right to criticise management?  Yes or no?  ‑‑‑  Yes, absolutely.


Okay.  In your view, speaking now ...[inaudible] does the union have the right to make statements, I mean the union including workers, so it's not just academics and academic freedom, have the right to make statements that are critical of university managers?  ‑‑‑  Absolutely, absolutely.


Can you confirm that Fazel Khan's position in the union was a public relations officer?  ‑‑‑  That's very correct.  That's why he was selected ...[inaudible].


Can you confirm that in the union's understanding, that position required him to speak to the media on a regular basis?  ‑‑‑  Ja, that's his job.


That's his job.  Thank you.  Professor Mantzaris, speaking as a head of a large union, what is your view of the members of your - what do you think is the view of the members of your union with regard to the credibility of the newsletter ukzndaba?  ‑‑‑  It is propaganda organ of the university management.


Is that your view or the view of your members?  ‑‑‑  No, the view of everybody and this can be shown like on videos and everything, because people are really upset because it is an organ which has been ...[inaudible].  It carries some interesting stories, but basically it is considered by everybody at the university, especially during the strike as a propaganda organ of management.


Okay.

CHAIRPERSON   I think your time is up, unless you have a really compelling question to ask.

MR PITHOUSE   Well, one more question, I don't know if it's compelling enough, but the Chair can rule on it I suppose.  You're also a sociologist, Professor Mantzaris?  ‑‑‑  That is correct.


Fazel is a sociologist.  In your view, in the sociological community in South Africa, what is the credibility of Professor Dasarath Chetty among you?

CHAIRPERSON   But where does that come in?

MR PITHOUSE   Well, we argued on the very first day that Fazel as a sociologist would have been - in fact has accessed all kinds of stuff within that sociological community that serious raised the question of Professor Chetty's credibility and that's important because he's accused of having in fact views based on his assumption that Professor Chetty wasn't necessarily always telling the truth.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Madam Chair, sociology in my understanding is not an exact science, but even in so-called exact sciences there are differences of opinion, there are questions of credibility, of research, results and so on.  It may well be that Professor Chetty has some credibility issues within his research field.  I fail to understand what is the relevance to ...[interjection].

MR PITHOUSE   Well, those ...[inaudible] are not about accuracy of this, they're ethical questions.

CHAIRPERSON   No, I'm not going to allow it.  I didn't allow when you first asked and I'm not going to allow it, no.

MR PITHOUSE   No, I wasn't referring to the ..[interjection].

CHAIRPERSON   No, I won't allow that question.

MR PITHOUSE   Okay, that's fine.

CHAIRPERSON   It's not relevant.

MR PITHOUSE   That's fine.  Well, then we'll ..[inaudible] to the prosecution.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CROSS-EXAMINATION BY PROFESSOR EITELBERG   Thank you, Professor Mantzaris, for making yourself available.  I don't doubt that much of what you said was true.  I need to ask one or two questions.  The one is, the meaning of suspension, basically is suspended from a position.  Does that mean the person has been fired from that position?  ‑‑‑  No, if I ...[interjection].


Sorry, sorry, please just answer the question.  So, it does not necessarily mean that person is fired.  Does it then mean it's possible for the person who has been suspended without the finality of knowing that he or she is fired, does it not leave the person possibly to understand that this position is still hers?  ‑‑‑  Well, when you are suspended, Prof, you are not allowed to come into the university.  When I'm suspended I'm not allowed to come back to the university.


No, that's not true.  ‑‑‑  No, Prof, when you are suspended you are out of your profession, you are out of your job.  You are suspended waiting for your DC hoping that you'll be fired or hoping that you'd be surviving.


Sorry, suspensions can have the effect of withdrawal of salary, suspension may be with a salary.  Suspensions vary.  ‑‑‑  Legally, Prof, and humanly suspension means that the person is not any more ...[inaudible - speaking simultaneously].


Well, Professor Mantzaris, that is your view.  I just asked you, could it not be that Mrs Nortje understood that suspension did not have that finality attached to firing?  ‑‑‑  The finality, Prof, will come after she faces the disciplinary committee.


Yes, thank you.  Another question is, much has been made of the Protected Disclosures Act ...[interjection].  ‑‑‑  Sorry?


Protected Disclosures Act, your colleagues have used that.  Would you not agree that her statement to the Registrar of unions was protected by that same Act?  ‑‑‑  No, it's not protected.


Why not?  ‑‑‑  It's not protected precisely because ...[inaudible] our constitution you see.


Okay.  I have no further questions.  Thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   I think a question I have is really more just around dates, but I can get it from another witness, that's fine.  Thank you, Professor.  Thank you for your time.  ‑‑‑  Thank you very much, Madam Chair.


Do you need to take this with you?  ‑‑‑  No.


Okay.

WITNESS EXCUSED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PROFESSOR EITELBERG   Can we hand it to the defence?

CHAIRPERSON   Yes, I think they can keep it.  You know, we don't want to be cluttered with documents around us, so you can take it back.  Your next witness?

MR PITHOUSE   [Inaudible].  [Machine off/on]

CHAIRPERSON   Let's have focused answers.  You cover everything that you want, but let it be focused, both the questions and the answers.

MR PITHOUSE   Sure.  Just say what you want to say.

CHAIRPERSON   Oh absolutely, absolutely.  Please don't feel restrained, but what I'm avoiding is wander off into things that are not relevant to the ... [Machine off/on]

MR KHAN   We've had a long day here, it's quite late in the afternoon.

CHAIRPERSON   No, no, it's fine.  What I'm saying is let's deal with issues that are relevant to the charges.

MR KHAN   No, I'm saying sorry, I'm a bit tired.

CHAIRPERSON   Oh, you're a bit tired, okay.

MR KHAN   [Inaudible]... but I'll try to be short.

CHAIRPERSON   Okay.

MR PITHOUSE   Well, just focus, I mean don't censor yourself and don't cut yourself short if there's something else you want to say.

CHAIRPERSON   Yes.

MR PITHOUSE   But just keep it focused on the points.

CHAIRPERSON   That's my point.  Okay.

FAZEL KHAN   (sworn states)

EXAMINATION BY MR PITHOUSE   Okay, Fazel, can you ...[inaudible].

MS UNKNOWN   Oh sorry, sorry, the battery has gone again.  [Machine off/on]

MR PITHOUSE   Okay, thank you, I'm going to be as mindful as I can at the Chair's request, for us to be focused.  Given the stakes, I do want to ask a few questions and I do want to ask some questions that will go to the question of Fazel's state of mind when he did certain things, what he was thinking and whether he was acting in good faith or not.

CHAIRPERSON   Okay.

MR PITHOUSE   So, Fazel, could you begin by telling us what academic position you hold at this university?  ‑‑‑  I'm a lecturer in the social policy programme, a postgraduate programme in the School of Sociology in the faculty of ...[inaudible].


Can you tell us what position you hold in the union, and which union it is and what the responsibilities of that position include?  ‑‑‑  I am the public relations officer, the PRO, of COMSA, the Combined Staff Association, and we have members on all the different campuses and my job is to mainly ...[inaudible] in different respects from E-mails ...[inaudible] etcetera, but communications in general.


Fazel, what other social ...[inaudible] work do you do ...[inaudible]?  ‑‑‑  I am currently involved in social movement, that is an organisation called the shack dweller's movement ..[inaudible] and that is a struggle for land and houses.


Are you also involved in an Islamic project which brings men and women together to pray together as well as immigrant African Muslims and Indian Muslims together ...[inaudible]?  ‑‑‑  I'm also part of what we would call a Muslin Student Association when I was at the university, we later formed a group called TIP, Taking Islam to the People, but this is a progressive organisation and we encourage progressive ideas and one of them is a project on the North Beach site where we bring together different communities and try to focus more especially in empowering women and empowering black people, non-white people to speak, to participate, to organise in different forums.


Fazel, you've done work for all these and you're an academic, you're a sociologist, you're a union leader, you're PRO, you play a role which ...[inaudible] widely acknowledged ..[inaudible], you've done all of this work in organising a sort of progressive version of Islam.  That's what you're doing now.  Can you just very briefly tell us about your work prior to this, a little background just in a minute or half a minute if you can do it.  I'd like to know what kind of tradition you come out of as a social thinker.  ‑‑‑  Very shortly, as a student activist, I participated in the organisations and like the Pan African Congress, but I worked closely with PASO in the early 90s and with ..[inaudible] which was a university organisation and we later established a newspaper called ...[inaudible].


Okay, Fazel, you've got this record of sustained involvement and you're a humble person, but I'm going to put it to you, because we need to get this on record and you can tell me if I'm correct or not, in fact you had a tremendous amount of success with this incredibly varied work, your publish line with Islamic projects, before that you worked with PASO.  Do you think you've been particularly successful socially?  ‑‑‑  One example, as a student activist, we had a huge campaign against the de-registration of students at the ex-UDW campus and one of them was to have an affirmative action program of at least 60% non-white students.  So, we had a minimum of ...[interjection].


60% African students ...[inaudible].  ‑‑‑  Sorry ja, African students.


Fazel, you're accused of acting disloyal and we're going to have to go through each charge very carefully, but I want to get from you a sense of whether you consider yourself loyal to the idea of this university's mission and vision.  Can you tell us whether or not you consider yourself to be loyal to this institution?  ‑‑‑  I believe that I am loyal to this institution and in a simple way to say, I love this place, I love the university and to show my love I participate in different forms of the university life.  I have participated in many committees.  For this year alone I have participated in the governance task team and the finance task team which takes up a considerable amount of time.  So, that's only for this year, but just generally, I have worked on issues affecting the staff, one of them being contract staff and making staff permanent, including academic staff and I have participated in that kind of a project ...[inaudible] as well as ...[inaudible].  That is specific one matter and ...[inaudible].


Is it the case that you have spent your full adult life at this university if we include the former universities in UZKN?  ‑‑‑  I joined as a student in '91 and in '95 started working as a lab assistant, as a technician, a computer lab advisor and then I worked in the pharmacy department as an administrator and studied part-time, like in the evenings my masters degree and so I have not ..


[T4B CONTINUES AS FOLLOWS]... that you have also got involved in broader projects about the idea of the university, specifically have you worked with the Committee for Academic Freedom in Africa?  ‑‑‑  Yes, I have worked recently on a book, and I contribute a chapter in that book, on the university.


Okay.  For you, Fazel, you said you like this institution, you've worked very hard in it, you've committed yourself to it in all kind of ways, you've also committed yourself to the idea of the university in a broader way by working for the Committee for Academic Freedom in Africa.  Why in your view, if all of those things are true, is it the case that you are in conflict with a section of the management of the university?  What is the substance of your dispute with the management?  Well, with who in management have you had conflicts, I'm not suggesting it's all of management?  What is the substance of your criticism, or how is your view different to theirs?  ‑‑‑  Well, I have a different view in terms of the governance of the university and one of the principles that I always support is democratic participation, and what the university management ...[inaudible] what the representation ...[inaudible] democratic representation.  For example, people are elected into senate or into an institutional forum where I previously participated, but the current management we no longer participate in those forums.  There's a certain prohibition of those committees and that has become very, very - it's only by democratic you know, selection, not democratic participation where all stakeholders are invited and you know, that kind ...[inaudible].  So, that is one part, is the governance.


Okay, so ...[inaudible].  Are there any other areas where you have different views to the management's?  ‑‑‑  The public affairs and corporate communications is a different conflict.  As other people have testified, there's been various problems.  I could speak about specific ...[interjection].


I'd like to come back to that, but I'm speaking more generally now.  I mean, for example, do you have different views to the management on who should be a student here and how students should come to the university?  ‑‑‑  Sure, I mean that goes with the whole idea of corporatisation, that people should be paying the students and my philosophy is that we should keep it in line with transformation, that we should have access to universities and have more - it should reflect the demographics of the society.


In an article you wrote and that book ..[inaudible] that when you corporatise the university you inadvertently reinforce privilege and undermine transformation, and we made an argument that because of the legacy of the past in this country, African students were disproportionately lacking in funds to come to university and that in fact transformation would be seriously ..[inaudible].  Is that your view?  Have I accurately summed it up?  ‑‑‑  Absolutely.  To put it in my own words.


Please do that.  ‑‑‑  Before it used to be white students and some Indian students that used to come to university, now it's rich students, but the conditions in schools have not changed much.  There's not been a significant increase in schools.  If you just look at, for example, the question of libraries and facilities at black schools, that has not increased.  The facilities of water and electricity, toilets and things like that, I've written about those things.  So, that is still a problem and that affects access, it affects the composition at the university.  So, what we used to fight about race, we're now fighting about class.


That you've argued that ..[inaudible].  ‑‑‑  And another thing, in South Africa ..[interjection].

PROFESSOR EITELBERG   Madam Chair, please ask Mr Pithouse to ask questions, not put words in the witness' mouth.

MR PITHOUSE   Okay, I will ask him questions then.  Fazel, have you also -what is your position in terms of transformation about how donor management drives research projects and how is that different to the management ...[inaudible]?  ‑‑‑  Well, it's something like the commercialisation of the university.  I mean this is not what we write.  Professor Acheson gave us a lecture just now about what is a ...[inaudible] university and what we want a university for, but what we are now following is this type of model where we are indirectly controlled by donor funds, or we're seeking funding and we have to respond to the donors.


Where do those donors come from usually?  ‑‑‑  Well, it's like the Ford Foundation and the first world countries, or ..[inaudible] say north and south.  [Inaudible]... come here and tell us what we would use as samples and take them ...[inaudible].


Fazel, many people consider that you pioneered a real alternative module to that in which it could have been driven by both ...[inaudible] you work directly with communities that have been impoverished by apartheid on the basis of mutuality to challenge the power relations as they exist now.  I would like you to speak a little bit about your academic work with other ...[inaudible] and I can reassure Prof Eitelberg that I'm almost finished with these questions about Fazel's general ...[inaudible], but I will come back to them and talk about why he's ...[inaudible].  Can you explain that?  I know that you are a person that in your religion and in your own ...[inaudible] you don't like to boast about yourself, so I'd also like you to read the letter after you've made your comments that Sibusiso Zikode wrote about you to the Mail and Guardian because ..[interjection].

PROFESSOR EITELBERG   Madam Chair, I need guidance here.  Mr Pithouse is making all sorts of statements.  Mr Khan is a humble person.  Formally I think I should ask for evidence for that statement and the witness to lead that evidence.  Isn't that so?

MR PITHOUSE   I'm just doing it so we can get through this quicker, but I ...[inaudible].

CHAIRPERSON   Okay, proceed, proceed.

MR PITHOUSE   I didn't want us to take four hours.

CHAIRPERSON   Mr Khan?  ‑‑‑  [Inaudible].

MR PITHOUSE   Ja, the way people approached it and then ...[incomplete].  ‑‑‑  My method of research includes some of my pre-doctoral work is in terms of participatory ...[inaudible] research and as well as what we've experienced in terms of working with the community ...[inaudible] program, is that we work with the community and the democratic nature of what I've experienced and the way in which this organisation works, and I have captured some of that in terms of my writing and working on other articles, but one of them is also the DVD, the film which is the so-called local ...[inaudible].


In your view, ...[inaudible] a question, in your view, is it important for the university to work with communities like the ones you have on that basis in which you ...[inaudible]?  ‑‑‑  Yes, because if you look at the mission and vision of the university, it is directly in line with that and one of the things that is written in there is to be ..[inaudible] society and to reflect the demographics of the society, the problems and needs of the society, and one of those needs is land and housing which affects one million out of three million people in this city.


Okay.  I want to talk about the mission statement.  Is it better if I read that letter or he reads it, because I'll ask him a question how that letter relates to the mission statement?

CHAIRPERSON   Is this still background information?

MR PITHOUSE   Ja, so immediately after this I'll put questions about how management had responded to the letter.

CHAIRPERSON   Okay.

MR PITHOUSE   Shall I read it?  I'll read it out ..[inaudible].  Fazel, is this the letter that appeared in the ..[interjection].

CHAIRPERSON   I think he should read it.

MR PITHOUSE   Okay, let him read it.  I just want you to read it.  ‑‑‑  Ja, which part?


Sibusiso's letter.  

PROFESSOR EITELBERG   What number shall we put it?  ‑‑‑  Sorry, what number was it?


I lost track for some reason.  ‑‑‑  You said it's a page number.

CHAIRPERSON   These are the pages.  There is it.  169.  

PROFESSOR EITELBERG   Okay yes, that's fine.  164, 165 and 166.  So, that would be 167.

MR PITHOUSE   Okay.  ‑‑‑  It's in the middle of the page and it's a letter from today's Mail and Guardian.


Not today's, it was Friday's.  ‑‑‑  Ja, I'm saying ...[interjection].


Oh sorry, forgive me, that's what it says.  ‑‑‑  


"We need Khan in the shack dweller's movement.  We do not have the money to train ...[inaudible] send our children to train as academics.  Therefore we rely on others to bring back the truth of their knowledge to the poor.  University of KwaZulu‑Natal lecturer Fazel Khan is one of few academics who brings learning to the people.  For UKZN to bring him before a disciplinary committee is unacceptable.  The universities must work to bring Khans.  If they try to destroy them, they as the institutions will just be about individuals getting good jobs for themselves.  They will not be about the society any more.  If we do not stand against this action, UKZN as a social project will cease to exist and the fruits of academic learning will be lost to the poor.  There is no point in sending students to university if they are banned from coming back to their communities and working with the poor as Khan has done.  S'bu Zikode, the president of ...[inaudible]."


Fazel, in your view, is that model that S'bu was outlining here, does that fit with what the mission statement commits us to do, and can you explain why ...[inaudible]?  ‑‑‑  Yes, if you look at the mission statement and the vision, the mission is the ..[inaudible] university of African scholarship and how you interpret that in terms of African scholarship, and the vision, and the values and the goals include working with poor communities.


Okay, Fazel.  How, in your view, has the management of this university responded to this kind of work that you're doing for them?  As there been any conflicts on this?  ‑‑‑  There has been conflict at different levels and I would say not support, but resistance for this kind of work.


It is true that you were threatened ..[inaudible]?

PROFESSOR EITELBERG   Sorry, it is a bit vague.  I thought we were on this letter.  I've now read it and, Madam Chair, I would like to ask you to strike this from evidence because it wasn't written by Fazel Khan.  We have no possibility of cross‑examination of the person who is alleged to have written it.  The authenticity of it is entirely in doubt.  [Inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   If you like, we can get the author to come here, we can phone him, it's possible.  He lives about 20 minutes away, someone can fetch him.  He doesn't have a car and there's no taxis running ...[inaudible].

CHAIRPERSON   Professor, what specifically is your objection?  What aspect of the content are you ...[interjection].

PROFESSOR EITELBERG   It's purely on formal grounds.  I was told that written evidence can only be submitted when there is a person who is an author of that, so that can be cross-examined.

CHAIRPERSON   Yes.

MR PITHOUSE   Well, we're not necessarily submitting that as evidence, I just wanted Fazel to respond to it.  It's published in the ...[inaudible].

PROFESSOR EITELBERG   Okay, all right.

MR PITHOUSE   So, I'll ask him ..[interjection].

PROFESSOR EITELBERG   I don't want to make it unnecessarily ...[inaudible].

MR PITHOUSE   Sure.

CHAIRPERSON   No, no, I think you're entitled to object to things being put in, but I'm just trying to understand why you're uncomfortable with this.  This is just a letter which is in the public domain.

PROFESSOR EITELBERG   I'm not sure whether it is in the public domain.

CHAIRPERSON   Is it not in the Mail and Guardian?

MR PITHOUSE   It's in the Mail and Guardian ..[inaudible].

PROFESSOR EITELBERG   Oh, it wasn't clear to me.  So, it is ...[interjection].

MR PITHOUSE   [Inaudible]... for the website in Natal.  So, anyone can check it.

PROFESSOR EITELBERG   Okay.

CHAIRPERSON   Did someone arrange for it to be written?  Who wrote it?

MR PITHOUSE   Mr Zikode wrote it.  If anyone doubts that, we can arrange for him to come in.

CHAIRPERSON   Okay.  This was written by whom?

MR PITHOUSE   S'bu Zikode.

CHAIRPERSON   Oh I see, and he's a member of this particular organisation?

MR PITHOUSE   Represented by ...[inaudible].

CHAIRPERSON   So, this is like a testimonial for Mr Khan?

MR PITHOUSE   He wrote it in support of Fazel ja, but I'm asking Fazel to comment on how he feels that kind of work fits with the mission and vision and I now I want to ask him how the management has responded.

CHAIRPERSON   Okay, I'll let it go.

MR PITHOUSE   Thank you.  Is it true that you have, I don't want to use the word "strongly", but that you were once threatened because of this work that you're doing?  ‑‑‑  Yes.

CHAIRPERSON   I don't think you should make general statements.  You see, management can mean everything.  If you're saying you've been threatened, you actually have to say that you've been threatened by a particular person.

MR PITHOUSE   I think he will say that.

CHAIRPERSON   And also then you must show what the relevance is to that, because remember this is not an inquiry into the ..[interjection].

MR PITHOUSE   It is currently.

CHAIRPERSON   No, this is not an inquiry into relationships at the university and what the management is said to be doing wrong by a particular group of people at the university.  It really isn't that.  It's not an inquiry into the university.

MR PITHOUSE   I absolutely understand that, Chair, but I would like to establish that there are those tensions, but I think it would go towards whether or not Fazel was reckless in the comments that he made.

CHAIRPERSON   I think just get to that point then.

MR PITHOUSE   Okay sure.

CHAIRPERSON   Try and get to there much quicker than ..[interjection].

MR PITHOUSE   Okay, we'll ...[inaudible].  Can you answer the question briefly?  ‑‑‑  Very briefly, there was a conversation with the vice‑chancellor about the mayor and we ...[interjection].

CHAIRPERSON   Sorry, the what?  ‑‑‑  The mayor, Obed Mlaba.


Oh.  ‑‑‑  Where there was a statement which was covered in the press.  I was saying that they should deal with academics or we should not - but basically not supporting this kind of research.  It was not in favour, it was against this type of research and that conversation was between the vice‑chancellor and the mayor and ...[inaudible] and then I had a conversation with the vice‑chancellor and some of that was captured in the newspaper article.


But why didn't you put it to the vice‑chancellor this morning when he was here?

MR PITHOUSE   Well, he didn't dispute it.

CHAIRPERSON   I beg your pardon?

MR PITHOUSE   He never disputed it.  It's a matter of public record.

CHAIRPERSON   No, my question is, the vice‑chancellor was here this morning.  If you say that he's opposed to this type of work that you are doing and that he's actually stated it, wouldn't it have been appropriate to put that to him when he was here?

MR PITHOUSE   Sure, if you prefer we can.

CHAIRPERSON   No, we can't because we're finishing this.  You know, what I'm saying ...[interjection].

MR PITHOUSE   [Inaudible].

CHAIRPERSON   You see, this is the difficulty, I think we are more relaxed than in a court, but at the same time I think it's important that when you make allegations you either have a factual document or evidence of those allegations or you have the people that were here and you put those allegations.

MR PITHOUSE   Okay.

CHAIRPERSON   Like some allegations you made against Professor Chetty you put it to him.  You know, some I ruled out of order, but others you were able to put to him.  So, I'm saying it's really not particularly fair that an allegation is made, a witness is here, you leave the witness and then you make - because it's a very serious allegation, you're effectively saying that the vice‑chancellor does not approve of supporting poor communities when in fact it's the mission of the university.  Do you see how serious that allegation is?  And if it is so serious, you should have put it to him this morning.

MR PITHOUSE   I guess so.  I mean I was thinking only about the evidence he led which we had no disagreement with.

CHAIRPERSON   Ja, okay.

MR PITHOUSE   But I mean what we're just trying to show is that Fazel, in his mind, was acting in good faith as an academic.  He is committed to the university, but I'll move on.  Fazel ..[interjection].  ‑‑‑  There is a newspaper article.


Ja, there is a newspaper article but we haven't submitted it, so we'll just ...[inaudible].  Fazel, what was your ..[interjection].

CHAIRPERSON   I'll strike that question from the record.

MR PITHOUSE   Ja.

PROFESSOR EITELBERG   Thank you.

MR PITHOUSE   What was your role during the strike?  ‑‑‑  I was one of the organisers of the strike and also part of the strike committee which was part of the four unions, and I organised various things, including communication, T-shirts, banners, sound.


Was there public conflict between you and Prof Chetty, that's the question we're wanting you to answer, at that time?  ‑‑‑  Yes, one of them was a debate on ...[inaudible] which was a heated debate.


Would you say that that conflict or that acrimony continued after the strike or did it dissipate when the strike concluded?  ‑‑‑  It continued.  There was another incident later in the year about a cricket box.

CHAIRPERSON   With Professor Chetty?  ‑‑‑  Yes, and how it was purchased, when it was purchased and this R20 000 how all of that was spent and this was raised at a committee meeting and it was subsequently raised in the union meetings and it was raised during the governance task team which we were both part of.  That's another example.

MR PITHOUSE   Okay.  Fazel, we've heard, well just not today, about the climate of the university, about the senate report.  I'm not going to go through all the things that was said in the report, but people have testified that the claims in this report about victimisation and climate of fear on campus are credible claims.  In your view as a unionist and of your own personal experience is that correct, is there a climate of fear and victimisation?  ‑‑‑  There is definitely a climate of fear, and I could use an example of fear.  When I was charged with these charges and I tried to get a representative it was very hard for me to get someone to represent me.  People were scared.  Now when I was looking for witnesses, nobody from the other mediums wanted to come and testify.  That's another example of fear.  After I was charged, people were very scared to comment in the press any more.  I spoke to two people who wrote in the press and they changed their names when they're writing in their personal capacity because they were scared that if Nithia Chetty wrote that he's a physicist at UKZN, he changed that to be in his personal capacity.  Professor ...[inaudible] Maharaj changed it in his personal capacity and you know, not as a UKZN lecturer.


Fazel, ...[inaudible] by your colleagues in the unions and other academics?  Are you liked and respected ..[inaudible]?  ‑‑‑  I think I am fairly popular.


Is there anything that you can use to concretely ..[inaudible]?  ‑‑‑  In my school I have the support from my school.


How have they demonstrated their support?  ‑‑‑  In the sense, it's an E-mail which has a dedication in a yearbook that is coming out of our school, which is written by 42 of the staff members, and they have dedicated the book to me.


Now, if you are so popular that your colleagues dedicate books to you and you're not dead, which is what it takes to have a book dedicated to oneself, why is it that it has been so difficult to get people in here to testify?  ‑‑‑  People are scared.  They are scared to testify.  They will speak to me individually, they will speak to me in the class or in the corridors and say, "Hey, I support you", and they will send me an E-mail, they will phone, but to publicly show support the people are scared of victimisation.


We'll start moving now towards speaking to the press and specifically to the charges.  You testified that as a union rep your job was to speak to the press and that you did so often.  Have there been other people on the campus who have also spoken to the press?  ‑‑‑  Many people speak to the press from the university, from the different campuses.  For example, two people in this room was Professor John Acheson and Professor ...[inaudible].


Can you give other examples.  ‑‑‑  Made controversial statements about the university, about the management as well as a prominent COMSA member by the name of Professor Nithia Chetty, he's written many articles, very critical.


In your view, I mean have any of those people who said critical in the press in the past, including yourself, ..[inaudible] as far as you know, have any of them every had a DC being brought against them as a consequence of the things that they've said?  ‑‑‑  No.


So, in your view, before you had these charges delivered to your house did you assume that one was allowed to be critical of the management in the press as an academic?  ‑‑‑  Yes.


Okay.  Now, let me just ask you this ..[inaudible].  I'm going to ask you some general questions about what happened with regard to the article in ukzndaba and then we'll go through the charges and I want to discuss in detail with you what your position on that is ..[inaudible].  This story of the film that you made and ..[inaudible] we've spoken a bit about that, but the real film about the article in terms of the question of funding.  Can you tell us why you helped Tin Tin and Sally to write a letter to the department but didn't put your name on that letter?  ‑‑‑  We've had many of these discussions and specifically at that time when we wrote the letter, Tin Tin already went and spoke to Professor Chetty and he said he will not fund me.


Sorry, did Professor Chetty tell you that or did Tin Tin tell you that?  ‑‑‑  Tin Tin told me that Professor Chetty would not fund me.  So, when we were writing the letter, I must help him to write the letter, but I must exclude my name.


Why did Tin Tin want you to leave your name off that letter?  ‑‑‑  Because then they would not get the funding.  So, if I wrote a letter for them as a motivation, I had to help them write a motivation, they would get funding and they would go.


So, it's your testimony ...[interjection].

CHAIRPERSON   But that's hearsay.

MR PITHOUSE   Yes, I'm asking Fazel now is it his testimony under oath that Tin Tin Pillay told him that Professor Chetty ...[interjection].

CHAIRPERSON   Told who?

MR PITHOUSE   Told Fazel.

CHAIRPERSON   Okay.

MR PITHOUSE   That Professor Chetty has said that Fazel would not get any funding.  ‑‑‑  Yes, he said it on many ..[interjection].

PROFESSOR EITELBERG   That's still hearsay.

MR PITHOUSE   It still goes to Fazel's state of mind that he'd been informed.  We're not saying that that means it's certainly correct that Professor Chetty had said that.

CHAIRPERSON   No, but it's hearsay because Professor Chetty didn't tell Fazel that himself.  He heard from a third party.

MR PITHOUSE   A witness has been adduced in the form of documents by the prosecution about statements Tin Tin has made in a meeting chaired by Professor Chetty.  Unfortunately we didn't have the change to cross‑examine Tin Tin because he hasn't been brought here as a witness, but we would like to get some idea of what Fazel was thinking and you know, I mean Professor Chetty himself in his testimony said ...[inaudible] is real to consequences.  So, we want to know if Fazel is prepared to testimony under oath that he'd been told that this was the case.  We're not making any conclusions other than that he'd been told, or other than that he testifies that he had been told that that was the case.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Madam Chair, the university still objects to that because it's ...[inaudible].  I think citizens are not allowed to rely on ...[inaudible].  It doesn't matter whether it is Professor Chetty told Tin Tin Pillay, Tin Tin Pillay told it to Mr Pithouse, Mr Pithouse told me and I told Fazel Khan.  It doesn't matter how many people were in between.

CHAIRPERSON   And Professor Chetty here specifically denied it.  It was put to him ...[interjection].

MR PITHOUSE   He denied that he told Tin Tin.

CHAIRPERSON   Yes, he denied it.  There has been no documentary evidence submitted here.  Tin Tin has not been called as a witness.

MR PITHOUSE   That's very unfortunate.  We'd obviously prefer to be able to cross-examine him.

PROFESSOR EITELBERG   Well, it's not unfortunate.  You could have called him.

CHAIRPERSON   You could have called him, but you know, my point is here, I want us to stick to verifiable facts.

MR PITHOUSE   Well, Sally testified that Tin Tin had told her the same story.

CHAIRPERSON   But it's still hearsay.  We don't have Tin Tin here to say that, "Professor Chetty told me".  Professor Chetty here had said, that is what we have on record, he denies it.

MR PITHOUSE   But isn't the case that if we need to establish what Fazel was thinking when he said certainly things, whether he was lying or whether he was acting in good faith, we do in fact need to establish what Fazel believed and if we're asking him did he believe something, he surely has got the right to give us the grounds as to why he ...[interjection].

CHAIRPERSON   But you can't use hearsay to do that.  You cannot use inadmissible evidence to establish his state of mind.  What you can and what you've already done is to say that he has had a heated debate with Professor Chetty and there were clear tensions between him and Professor Chetty.

MR PITHOUSE   Is it possible for me to ask him what he believed about the funding?

CHAIRPERSON   Well, on the basis of his relationship or his prior relationship with Professor Chetty yes, you can ask him that.

MR PITHOUSE   Okay.

CHAIRPERSON   But you cannot make a statement to say that Professor Chetty said he wasn't going to fund him.  You can ask him.

MR PITHOUSE   I'm sorry if I'm labouring a bit, but it is important for Fazel.  I mean he may have covered this, but I just want to make it absolutely clear.  I'm not asking Fazel to testify here, I'm not asking him at all to testify that Prof Chetty said that to Tin Tin, I'm asking Fazel to testify that Tin Tin that to him, because it goes to show what Fazel was thinking when these events unfolded.

CHAIRPERSON   So, you want him to testify to the fact that a statement was made to him?

MR PITHOUSE   Yes.  I'm not asking him to testify as to whether you know ...[interjection].

CHAIRPERSON   I understand.

PROFESSOR EITELBERG   Madam Chair, I am not completely trained, so I'm trying to understand it.  Is it not that the witness cannot make statements implicating other people without knowing that firsthand?

CHAIRPERSON   Yes, the evidence against the hearsay rule is that you cannot take statement in evidence from someone who is not going to come and appear here and who cannot therefore be cross-examined.  The rationale is that you know, evidence must be tested, but what he's arguing is he's saying, "We're not asking whether or not that statement is true, what we want to testify is that the statement was made", which is a different thing.

PROFESSOR EITELBERG   That Tin Tin made a statement?

MR PITHOUSE   Yes.

CHAIRPERSON   Yes.  He's saying that Tin Tin made a statement.  As long as we understand that that statement has in fact been denied by Professor Chetty and that that denial stands, because you've not produced any evidence to counter that denial.

MR PITHOUSE   Yes, that's all clear.  So, Fazel, then you now have to answer the questions.

PROFESSOR EITELBERG   Yes, philosopher has ..[inaudible] the law.

CHAIRPERSON   I beg your pardon?

PROFESSOR EITELBERG   The philosopher has ..[inaudible] the law to a degree that ...[interjection].

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Look, he's raised a legitimate issue.

MR PITHOUSE   So, Fazel, did someone, and I'll phrase it now in ...[inaudible], did Tin Tin tell you that he'd been told by Prof Chetty that you would not get the funding?  ‑‑‑  He made that statement on various occasions in front of other people.  He would tell me and I would tell in front of the Turkish delegates, the Turkish organisers in the staff room and even the audio visual centre in front of Sally who had many discussions.  He made that statement many times.


Okay.  We're now going to turn to the production of the article.  Who approached you first about this article?  ‑‑‑  From the newspaper?


Ja, ...[inaudible].  ‑‑‑  David MacFarlane.


No, no, no, I'm talking about the ukzndaba.  We'll come to the reaction later.  ‑‑‑  Oh sorry, my apologies.  There was two parts, who approached me and who I approached.  Who approached me is Beverley Sigamoney.


What did she to you?  ‑‑‑  She E-mailed me a list of questions which I answered and I CCed to Sally.


Okay, and then what happened next from your point of view?  Did anyone else speak to you?  Did Bhekani speak to you?  ‑‑‑  I spoke to Bhekani on various times on campus.


About the article?  ‑‑‑  About the article, about the ...[inaudible], about the community work, informal discussions outside the union office, in the corridors of the administration.


Were these formal meetings or did you just bump into him and have a chat?  ‑‑‑  No, informal discussions.


What was your relationship with Bhekani Dlamini at ...[inaudible]?  ‑‑‑  I have asked him to write about my work or about the union work and he has always had a view of you know, don't come near me or we will not print your work or we cannot do this kind of work.


So, is there personal animosity or are you just testifying that he's scared of you, because you are not you know - what is it, just be clear about what you're saying?  ‑‑‑  It's because of my links to the union as COMSA and the adversarial relationship with the management.


And how is the personal connection between the two of you?  ‑‑‑  No, there's no problem.

CHAIRPERSON   Did you ask him that when he was here as a witness?

MR PITHOUSE   We did ask him whether or not he'd spoken to Fazel and whether or not he knew about Fazel's role in the strike.

CHAIRPERSON   And he said no, he didn't.

MR PITHOUSE   He said no.  So, Fazel has now said that he had these discussions with Bhekani.  There's a contradiction between ..[interjection].

CHAIRPERSON   But you didn't put that to Bhekani.  You didn't put it as strongly as you're putting it now and you certainly didn't put it to him.  So, I'm not going to allow you to - I'm going to strike that from this.  You should have put it to Bhekani when he was here that, "I spoke to you about this".  ‑‑‑  He agreed that he did speak to me after a media report.

MR PITHOUSE   No, but that's not all you asked him.  [Inaudible].

CHAIRPERSON   Maybe I just need clarity.  Are you speaking about the report around the film, the disputed report?

MR PITHOUSE   Yes.

CHAIRPERSON   Okay.

MR PITHOUSE   We haven't come to the newspaper report.

CHAIRPERSON   No, no, no, I'm not talking about the newspaper, I'm talking about the ukzndaba article.

MR PITHOUSE   I'm just asking Fazel as he has testified under oath that prior to the writing of the ukzndaba article that there had been discussions between him and Bhekani in which it was clear that Bhekani knew this ...[inaudible].

CHAIRPERSON   No, no, but you see, that's what I'm saying, you cannot ask him that because you had not put it to Bhekani when he was here.

MR PITHOUSE   I'm going to go through the transcript, but I think that we ask him if he knew anything about it.

CHAIRPERSON   No, he said no.  You asked him whether he knew of Mr Khan's role and he said no.  My recollection is that he said no.

PROFESSOR EITELBERG   That's correct.

CHAIRPERSON   You said, "Did you know about his role in the film", he said no.  ‑‑‑  He said no.

MR PITHOUSE   He did say no, but is it possible that ..[interjection].

CHAIRPERSON   But that's all you put to him.  You then asked him a whole range of things, but you did not put it to him that Mr Khan had actually discussed his role in the film with him.  So, I'm saying you - because at that point you should have put it to him, "But what you are saying is not correct, because Mr Khan in fact had engaged with you".  So, I'm not going to allow you to ask that question.

MR PITHOUSE   Okay.  So, what actually happened with the production of the article, you were approached by Beverley Sigamoney, she asked you questions, you replied.  Was your assumption that the answers you'd given her would go into the article?  ‑‑‑  Yes, I had, but that she would print the ...[inaudible] of that.


Now, Sally has testified that you went into her office or the office of, I'm not sure ...[inaudible], but you went to the office where she works and that you saw the cropped, Prof Eitelberg would be happy to note, the cropped photograph.  Is that correct, did you see it on her desk?  ‑‑‑  Yes, she showed me the photograph.


And when she showed it to you what did she say?  ‑‑‑  She was using software which she used on photographs and she was airbrushing part of the picture and she said, "Well, look at this photograph" and, ja.


Did she say to you this photograph is going to go to ukzndaba?  ‑‑‑  No.


Did she ask for your permission, formally ask you for your permission to publish it?  ‑‑‑  No.


What was the kind of context of the discussion?  What was the atmosphere like?  What was it like?  ‑‑‑  No, Sally and I are friends and colleagues, and it was a jolly atmosphere you know, and she said, "Well look, I'm playing on the software, I'm playing with this photograph".  So, it was in that kind of a very happy ...[interjection].


Sally testified that you laughed when you saw that picture.  Is that true?  ‑‑‑  Ja, I probably laughed, but I mean laughed outside but that's not what I felt inside.


[Inaudible].  ‑‑‑  Well, I mean I was a bit shocked and stunned for working with somebody for more than a year on a project and to see that you've been left out.  I didn't think that it was proper or appropriate.


But you didn't raise it ...[interjection].  ‑‑‑  Or normal for somebody to take you off a photograph.


Did you raise that concern with Sally?  ‑‑‑  No, I left.  I was very unhappy and I didn't think that it was appropriate ..[inaudible].


Okay.  ‑‑‑  Rather than say something I'd rather just ...[inaudible].


Okay.  At this point the article hadn't come out yet.  Had photographs and context and stuff about the film, about your role in it appeared anywhere else at this point?  ‑‑‑  About the ..[inaudible].


About the film ...[inaudible].  ‑‑‑  Yes.


Can you explain about those.  ‑‑‑  There's an international labour film and video festival which I wrote an article about and that was published on the university website on 31 May, and I have a copy of that, and then there was the Durban film festival which was held during June, 14th to 25 June, that's published on the university website, posters, pamphlets, flyers, ...[inaudible] it goes all over and my film was shown on 25 June.


Okay.  ‑‑‑  25 June at 6 o'clock.


So, were there also articles on the Internet?  ‑‑‑  Yes, and that was published on the university website as well as there's a list of about 800 people on the ...[inaudible].


In your view, was it widely known ..[interjection].  ‑‑‑  Sorry, it also went on the international, it's Steve ...[inaudible] from San Francisco.  He also published it on his website.


Ja.  In your view, was it widely known on the campus that you'd ...[inaudible]?  ‑‑‑  I think with this kind of publicity of a staff member making a film I think it's very probably that lots of people knew about it, and I also did a seminar on the film which goes on the inner web of the university.  It was an earlier version of the film.


Can you just say for the record where you presented it, which department?  ‑‑‑  In the history department at Howard College.


So, when this came out in ukzndaba, that issue that's caused problems, that an article ...[interjection].  ‑‑‑  Sorry, there's one other place.  There was a visual methodologies ..[inaudible] from education where I also showed the film ..[inaudible].


What happened when ukzndaba came out?  What happened as far as you know, what are the chain of events that led - when it came out you saw it okay, did you take any - let me ask you some questions okay.  First of all, did you ...[inaudible].  ‑‑‑  No, I did not.


Okay.  Did you approach the editor of the newsletter or the writer of the article, the writer's name appears, Bhekani, and ask him what had happened?  ‑‑‑  No, I mean it's the current climate ..[interjection].

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Madam Chair, I'm just wondering whether Mr Pithouse is chasing ...[inaudible] because I think we had common cause that the university accepted and we've going to prove that he went to the newspaper.

MR PITHOUSE   Well, that was just one question, but what I want to ask now is why he didn't take it up with management.

CHAIRPERSON   Okay.

MR PITHOUSE   Ja, we did agree on that.  Initially the prosecution was framing it in terms of going to the media, but we did agree on that.  [Inaudible].  Now, why did you not take it up with the editor?

PROFESSOR EITELBERG   Which editor?

MR PITHOUSE   The editor of ukzndaba.

PROFESSOR EITELBERG   Oh okay.  ‑‑‑  Well, it's not the ukzndaba, but I mean it's the chief editor Professor Dasarath Chetty.  Even this long history of conflict and tension and climate, it's like asking him for funding, I mean obviously he's going to ...[inaudible].

MR PITHOUSE   Okay.  What did you think, what was your opinion initially as to what had happened when you were excised from both the text and the photograph?  ‑‑‑  I mean I felt that I was left out.


Okay, that's your feelings and we need to know, that was going to be my next question, did you ask ...[inaudible] okay.  So, what you felt ...[inaudible], but also what did you think was the explanation for what had happened?  ‑‑‑  Well, that there was some - it's because of the current university, well more especially public affairs and Professor Dasarath Chetty that I didn't think that he would want to put my photograph in the newspaper, he wouldn't want to run an article on me given the relationship that we had, about the tensions that we have.  So, I mean, that's ...[inaudible].


Okay, how did you feel?  ‑‑‑  I felt very angry and upset.  I mean generally people ...[inaudible] because you just don't acknowledge people ...[inaudible].


Professor Chetty testified on the first day that he would understand in a situation like that someone would feel very emotional.  Did you feel very emotional?  [T5A CONTINUES AS FOLLOWS].  [Inaudible - tape badly stretched].  ‑‑‑  [Inaudible].


Ja.  Excuse me for one second.  You made some comments to David MacFarlane.  Did you believe those comments to be true when you made them?  ‑‑‑  Yes, ...[inaudible] within that context.


When David MacFarlane phoned you did he give you questions, did he E-mail you questions and give you time to go inflate on them ...[inaudible] come back to him?  Sorry, I don't know the answer.  Did he phone you and have a conversation where you have to ...[inaudible] or did he send you an E-mail and give you a chance to reflect on ...[inaudible]?  ‑‑‑  No, this was just a phone call and a quick comment.  I didn't have time to think and answer ..[inaudible].


You see, Fazel, you are accused firstly, of dishonest conduct.  Did you believe at that point that ...[inaudible].  Was there anything that you said to David MacFarlane that was dishonest?  ‑‑‑  No.


Was there anything that you said to any of the subsequent journalists that was dishonest?  ‑‑‑  No.


Okay.  You said in a meeting that Professor Chetty called that you attended that when you started to realise that maybe the situation was more complex and ...[inaudible] you stopped speaking to the media.  Is that correct and if you can tell us first of all what made you change your mind and when you stopped explaining ...[inaudible]?  ‑‑‑  I stopped speaking to the media because by that time I'd received an E-mail from Professor Chetty about the minutes of a meeting, and that meeting I was invited like at 2 o'clock and the meeting was at 3 o'clock, and I was still ...[inaudible].  The point is that when I made those comments ...[inaudible] it would seem that this would not be a factual statement any more if people have changed their statement.  So, I had verified assumptions on what was told to me and later on that had changed.  So, it would seem that I could not continue.


[Inaudible].  ‑‑‑  Yes, and I ...[inaudible] to resolve.


Who did you hold a meeting with?  ‑‑‑  With Professor Chetty.


And that meeting's minutes are here?  ‑‑‑  Yes.


Okay.  So, you went to that meeting ..[inaudible].  ‑‑‑  That's right.

CHAIRPERSON   Sorry, where is the meeting recorded?  

PROFESSOR EITELBERG   [Inaudible].

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Just refer to the page number.

MR PITHOUSE   [Inaudible].  Document 12.

CHAIRPERSON   Okay.

MR PITHOUSE   Okay, before we speak to those documents ...[inaudible].  You did also speak to the witness ..[inaudible].  ‑‑‑  Yes.


When you spoke to the witness did you believe that what you said was true?  ‑‑‑  Yes, absolutely.


[Inaudible].  ‑‑‑  Yes, ...[inaudible] information I believed that was true.


You're also accused of reckless conduct.  Did you believe that what you were saying was reckless?

PROFESSOR EITELBERG   Madam Chair, the accusation of recklessness was changed to grossly negligent.

CHAIRPERSON   In fact I'm glad you raised that, Professor Eitelberg, because I wanted to actually establish, what I have here in the old A2.3 is the first count and I wonder if you could just read for the purposes of absolute clarity about what the count is.  It actually says the particulars of misconduct and A2.3 and it says.  It's page 1, A2 ...[interjection].

PROFESSOR EITELBERG   Yes, it is A2.3 yes.

CHAIRPERSON   Yes.  It says there:


"In the June/July 2006 edition of the ukzndaba, a university newspaper, an article entitled "Local film", accompanied by a photograph, was published in good faith in the belief that both accurately portrayed the correct factual position.  In commenting on the said article and/or photograph, you acted dishonestly by making false statements for publication in the press."

PROFESSOR EITELBERG   Sorry, that's not what I read.  "You acted recklessly" reads there, but that recklessly was changed to gross negligence.

CHAIRPERSON   No, you see this is the issue now, because in the alternative you've done that.  So, let me just finish and then you can correct it.


"You acted dishonestly by making false statements for publication in the press, the particulars of which are set out in the schedule annexed hereto, thereby bringing the university, its management and employees associated with ukzndaba into disrepute and/or thereby in breach of the fiduciary duty which you owe to the university as its employee."

Then alternatively, and then you said we must change it.  It says, "intentional or grossly negligent".  That's what I was asked to write in.  Have you got that, as an alternative?

PROFESSOR EITELBERG   Sorry, please bear with me.  There is a document to that which I want to refer to.

CHAIRPERSON   Okay, because it says alternatively, it says reckless conduct and you asked me to delete that and instead put in intentional or grossly negligent.

PROFESSOR EITELBERG   [Inaudible].  Can I refer you to, while keeping A2.3 open, to A3, the document A3.

CHAIRPERSON   D2 ...[interjection].

PROFESSOR EITELBERG   No, it's A3.

MS UNKNOWN   A3 is right in the front.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   I don't have it.  I have 2.3A, 2.4 and then I have 2.5.  I have 2.3.

MS UNKNOWN   Here's A3.

CHAIRPERSON   Oh A3.  I see I don't have this.

MS UNKNOWN   You should have it.

CHAIRPERSON   I think it's probably ...[interjection].

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   The reference to reckless conduct in the alternative charge, so I'm still correct.

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   It should read gross negligence.  Do you agree with me?

MR PITHOUSE   [Inaudible].

PROFESSOR EITELBERG   You too should have a copy of A3.

CHAIRPERSON   You see where it says "reckless conduct", that's just the heading, "alternatively reckless conduct".  So, you are saying we should say the words "you acted recklessly" in the fourth line, so it's reckless conduct in the alternative charge.  Yes, that's the first one, it should say gross negligence.  Okay, let's agree.  The heading with be gross negligence.

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   And then it says the words in the fourth line of the alternative "you acted in a grossly negligent manner", the fourth line.  "You acted in a grossly ..[interjection].

PROFESSOR EITELBERG   In a grossly negligent manner.  This letter was handed to Mr Khan and he has signed that he received that letter.

CHAIRPERSON   Okay, in a grossly negligent manner.

MR PITHOUSE   Are we still on record?

CHAIRPERSON   Yes, we are.

MS UNKNOWN   Yes, we've been on record the whole time.

MR PITHOUSE   We're going to go back a little.  You testified that nothing that you said to the media was dishonest.  At the time that you made the statements did you believe that you were being negligent or even grossly negligent?  ‑‑‑  No, ...[inaudible].


In your view, were those statements made in good faith?  ‑‑‑  Yes, they were made in good faith and ...[inaudible] and with the intention ...[inaudible].


In your view, were those statements made in the public interest?  ‑‑‑  Yes, they were made in the public interest.


Okay.  So, you began to moderate your views.  I want to go through each of the counts, the schedule of what you said and you can tell me ...[inaudible] and you can tell me which ones you began to moderate, okay.  The first one, count 1, is comments made to the Mail and Guardian and the first point is 1.1.  It's one sentence but it's actually got two parts.  [Inaudible].

CHAIRPERSON   No, no, it's fine.  I've got it.

MR PITHOUSE   First you said that there was a clear decision that you should not be in the ukzndaba.  It doesn't of course say who made the decision.  Have you changed your view that someone had made a decision that you shouldn't be in the ukzndaba?  ‑‑‑  [Inaudible]... the decision to leave me out of the photograph ...[inaudible].


[Inaudible].  ‑‑‑  Sorry, ...[inaudible] but what I was saying is that to leave me out will be also not specifically in that order, Professor Dasarath Chetty did not tell Sally she must airbrush me.  It is the context of the ...[inaudible] which people will not do something ...[inaudible].


Okay, but initially you said there was a clear decision that you shouldn't be in it.  I mean it doesn't a decision from who or it doesn't say an order was given.  Did you change your position or did you continue to believe that someone, whoever it was, had taken a decision that you shouldn't be in the ukzndaba?  ‑‑‑  No, the point to which I ..[inaudible] Professor Chetty ...[inaudible].  Up to that point I mean I believed that it was a decision to leave me out.

CHAIRPERSON   The question is did you mitigate your views after that, after the meeting?  ‑‑‑  No, after the conciliation meeting I mean I stopped speaking to the press because I was confused now whether it was a decision or whether it's my view or my opinion.  It would seem now that it is just my opinion and not really a clear decision.

MR PITHOUSE   Okay.  Did you mitigate your view that this was certainly ...[inaudible] that this was a revenge for your actions during the strike?  ‑‑‑  Yes, I believed that is what it was all about, it was linked to the strike.


And then did you become less certain about that or did you remain certain?  ‑‑‑  No, by the time we had the conciliation meeting I mean, people were denying ...[inaudible].


Okay.  Did you change your view about all these comments that appeared in the press, that you attached ...[inaudible]?  Did you change your view that the university is not prepared to contribute towards your travel costs because of your involvement in the strike?  Was that still ...[inaudible]?  ‑‑‑  No, that is my view.  I mean my ...[inaudible] I discussed this with ...[inaudible] and we had a discussion and they've denied that, but Sally has agreed that we had that discussion.


[Inaudible].  ‑‑‑  [Inaudible]... to Staniland, I mean which he's an executive member of the executive management, he's the chair of the joint bargaining forum, he's the guy who is the chair of a union.


[Inaudible].  ‑‑‑  Yes.


What was the response?

PROFESSOR EITELBERG   No, no, Madam Chair, I must object.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   I'm not sure what they're talking about ...[inaudible].  Funding request to who?

CHAIRPERSON   In relation to paragraph 2 of count 1.

PROFESSOR EITELBERG   Yes, but they are now referring to a funding request and mentioned Professor Staniland.  I'm not aware that there was any funding request ...[interjection].

CHAIRPERSON   Professor who?

PROFESSOR EITELBERG   Staniland, they're mentioning Professor Staniland.  It is not Professor Chetty, is not Suren Naidoo ...[interjection].

MR PITHOUSE   It came up in Sally Giles' evidence and there's a document which ..[interjection].

PROFESSOR EITELBERG   Can you refer to the document.

CHAIRPERSON   Sorry, what is the question?

MR PITHOUSE   I was asking Fazel if he moderated his view that the university hadn't ...[inaudible] because of his involvement in the strike.

CHAIRPERSON   Okay.

MR PITHOUSE   He was busy answering that question when he was interrupted.

CHAIRPERSON   Okay.

MR PITHOUSE   He made reference to ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible].

PROFESSOR EITELBERG   [Inaudible].  Madam Chair, the problem I have is that I don't think this evidence has been subjected to cross‑examination yet, therefore I think we need to be careful what we refer to.

MR PITHOUSE   Sure.  We're just checking what Fazel believed.

PROFESSOR EITELBERG   Yes, but you are referring to a document.  Can you help me.

MR PITHOUSE   Sure.  ‑‑‑  After we handed in the bundle there was that letter from Professor Staniland.

PROFESSOR EITELBERG   Can you tell me where it is?  ‑‑‑  No, it's not in the bundle.  We said we'd put it in after that.  We said we want to ...[inaudible] and I gave copies to everybody.

MS UNKNOWN   Ja, we do have it.

PROFESSOR EITELBERG   [Inaudible].

MS UNKNOWN   I didn't get anything, so I can't look for you.  ‑‑‑  [Inaudible].

CHAIRPERSON   Saying what?  ‑‑‑  That we request funding to go to Turkey to show the film.


I think we saw the letter floated around here yesterday.

PROFESSOR EITELBERG   Yes, I think it's No 26.

CHAIRPERSON   Okay.

MR PITHOUSE   Ja, it's this letter.

CHAIRPERSON   Somewhere here, 26 yes.  Okay.

PROFESSOR EITELBERG   So, Fazel, do we all have copies of that?  ‑‑‑  I gave the original ...[interjection].

MS UNKNOWN   Yes, not to me.  You didn't give any to me.

MR PITHOUSE   [Inaudible].

PROFESSOR EITELBERG   I don't think you submitted it properly.

MS UNKNOWN   No, it was.  It's been on evidence.

CHAIRPERSON   Okay, continue.

MR PITHOUSE   Okay.  [Inaudible].  Did you change your view on that?  ‑‑‑  You see, the issue of the Turkey funding and the funding from Professor Chetty is one thing, and the funding from Professor Staniland is another issue, and at the conciliation meeting Professor Dasarath Chetty spoke about previous funding.  So, there he was suggesting that the university does ...[inaudible] this type of work and I agreed with that ...[inaudible], but we specifically discussed the issue of funding later on and with the vice‑chancellor and that it's not possible, except for research funding.


Okay.  You were also given questions by the Witness and the Mercury and there are quotes that appeared in the articles here.  Do you remember the dates when you spoke to the Witness and the Mercury?  ‑‑‑  It was after David MacFarlane in the Mail and Guardian.  They interviewed me about a week before I spoke to him.


[Inaudible].  ‑‑‑  And the Mercury and the Witness interviewed me also a few days before anyone.


They interviewed you before the Mail and Guardian?  ‑‑‑  Before the Mail article came out.  It was almost a week, I can't say exactly, but it was more than a week or it was about a week.  Let's say on average it may have been a week before the Mail and Guardian article came out.


Just as a matter of interest, I mean no one is saying that you went to the media, but how did it happen that everyone phoned in one week?  How did they all know about this?  ‑‑‑  I think they picked up the story.


Picked it up from where?  ‑‑‑  From the website.


Which website?  ‑‑‑  From the ...[inaudible] website ...[inaudible].


So, what was on the ...[inaudible] website ..[inaudible]?  ‑‑‑  There was a story ...[inaudible] website about the photograph and some comments about the photograph.  Ja, and so the journalists picked it up from there.


Okay, did you write that story?  ‑‑‑  No.

CHAIRPERSON   Who wrote that story?  ‑‑‑  [Inaudible].

MR PITHOUSE   Stories on ...[inaudible] don't have to be ...[inaudible].  It's just a website where anyone can get information about social ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   Okay.  [Inaudible].  What about the idea that ukzndaba is a propaganda tool by management?  Did you shift your view on that?  [Inaudible].  ‑‑‑  No, I think that was the ...[inaudible].  As they mentioned during the strike, that's mentioned during our union meetings with management.  We have that as part of our minutes of governance task team, part of the management reports.  It's a very, I wouldn't say 100% staff support that, but it is a significant amount of staff that believes that.


So, that's ...[inaudible].  That's fine.  Now, the second count was the Witness story.  It says that the management of the university had used a vulnerable Ms Sally Giles to get back at you because of your involvement in the strike.  Did you continue to believe that Sally had been sort of actually abused ...[inaudible]?  ‑‑‑  I mean it's the way in which she says that, "I did the airbrushing", and she said, "I did the airbrushing".  She continued just to believe that you know, all my ...[inaudible] airbrushing.


[Inaudible].  ‑‑‑  Ja ...[inaudible].  She continued to believe that in her own mind that it is just about a control of physical action, not about the broader political aspects or the broader context or the environment and that's what I'm referring to.


I'll come back to what your view is after clear discussions with various people.  Now, point 3 ...[inaudible] because we need to go through all of these carefully, I'll just repeat the question because it kind of ...[inaudible] the first one.  Then does it remain your view that staff have lost confidence in the ukzndaba?  ‑‑‑  Yes, that is my view and that was acknowledged by the management and they agreed to change that and they agreed to put union leaders at controversial matters.  So, in the last two issues they've included Professor Kesh[?] Govender, ..[inaudible] chair, and they've included Professor Rob Miles[?] in the June/July issue ...[inaudible].  So, they all acknowledged they needed to change.


With regard to the comments that are disputed in the Mercury, you know we discussed ...[inaudible] Prof Chetty that you'd framed and these were all framed in the newspaper as your views ..[inaudible] and so on, none of them are stated as objective facts, but they were all stated as your views and you've testified that you believed ...[inaudible].  Did you continue to believe that you'd been targeted after speaking to management?  ‑‑‑  I was targeted.


Ja, that the story was your excision from the article and photograph ...[inaudible].  ‑‑‑  I mean I believe broadly or in general that they will not promote somebody who is an adversary ..[inaudible].  You know, it's a university management propaganda newsletter, they're not going to promote somebody who is in opposition.


Okay, so you continue to believe ...[inaudible].  What about the fact that - well, the next question is, you're convinced that management doesn't want you to be promoted or published in ukzndaba.  [Inaudible]... substantially change your view on that?  ‑‑‑  No, because I asked for a ...[inaudible] and for the story to be ...[inaudible] and up to this day that has not been done.


So, the fact that they have refused your request to republish the story and photograph with the accurate information about your involvement lead you to conclude that in fact they don't want you in there?  ‑‑‑  No.

CHAIRPERSON   Did you put that to Leanne when she was here?  ‑‑‑  I mean that was part of my discussion with Professor Chetty.

MR PITHOUSE   No, his request in that regard is on evidence of the prosecution and it appears in the documents on count 1.

CHAIRPERSON   His request to do what?

MR PITHOUSE   To Prof Chetty that they republish the article which is correct, publish the correct information.  So, in other words, they made an error, that they correct the error.

CHAIRPERSON   At what point was that done?

MR PITHOUSE   That was done on 19 September 2006.  ‑‑‑  And subsequent to that with discussions with Prof Chetty and with ...[inaudible].


Okay.  [Inaudible].

PROFESSOR EITELBERG   Sorry, Madam Chair, we don't have time to listen to the tapes, I would like Mr Pithouse to repeat the last question, because I was reading something up.

CHAIRPERSON   You're asking me to repeat?

PROFESSOR EITELBERG   No, Mr Pithouse.

CHAIRPERSON   Oh.

MR PITHOUSE   I don't think it was a question ..[interjection].

PROFESSOR EITELBERG   In respect of 12.1 he said what was the question.

MR PITHOUSE   Oh, the question was basically ...[inaudible] I can't remember the exact words myself.  The question was something on the lines of when your request for them to correct the errors in the article was not accepted, did that lead you to continue to believe that they didn't want you there and he said yes.  Just two more ...[inaudible].  Have you shifted your view on your initial statement to the Witness that your removal from the photograph was evidence of thinking at the top?  ‑‑‑  [Inaudible].  I mean I was strictly speaking about this.  I don't have generally a bad relationship with every single member of management.  Ja, I was speaking specifically about ...[inaudible].


Okay, and do you retain the view that that still is this thinking?  ‑‑‑  Ja.  [Inaudible]... I tried to ...[inaudible] and I tried to ask to resolve the matter, but there's been no response to that meeting up till today.


Now, the final point here, the admission by Giles that she was responsible for your airbrushing was probably, this doesn't make sense, but what they mean was that her admission was probably due to the current climate at the university that had pressured her to do it.  Do you still feel that she took you out, that she, what's the word, cropped you because of the climate or have you changed your view on that?  ‑‑‑  No, I think she knew if she put my photograph in there it would not fly.  I mean if she put a photograph of a union leader that story is not going to fit ...[inaudible].


So, just to make sure I understand it clearly.  Did your view shift from the position that probably there had been an instruction from the top to exclude you to an assumption that perhaps there wasn't that instruction, but it was a self-centred issue?  ‑‑‑  Ja, and I think my view on that has changed.  It is something that is not clear that there was an instruction, there was no direct order.  They may or may not.  I don't know, I don't have the proof.  So, I would rather be safe and not speculate.  So, if I'm not speculating then I would rather assume that.


So, you're shifting your view on the initial assumption that there was an instruction, but you're still think it was due to the climate that you were excised?  You're obviously suggesting that people self-centre or possibly self-centre?  ‑‑‑  People self-centre on this kind of ...[inaudible] as you can see from the senate report which shows a climate.  That's my experience in the past and people self-centre in other parts of the word or in other context.  I mean this is what normally - this is what human beings ...[inaudible].  This is how people operate.


When you went to this meeting at your instigation and you attended with your colleague Sifiso ...[inaudible], you went to see Prof Chetty, what did you want to get out of that meeting?  What was the intention behind that meeting that you ...[inaudible]?  ‑‑‑  I wanted to have conciliation, I wanted to clear the misunderstanding.  I didn't think that why it was wrong at that time, but I thought that how that event can ...[inaudible].  Up till that point we'd not be able to continue, but I did not think that it was something like mediation, conciliation or something like that.  It was we were going to resolve the matter, to settle the matter, to not go forward with the matter, to have some sort of conciliation and to clear the misunderstanding ...[inaudible].


So, you believed it was possible to sort things out.

PROFESSOR EITELBERG   No, please ask the question.

MR PITHOUSE   Did you believe it was possible to sort things out?  ‑‑‑  Yes, I did believe that it could be sorted out.


What did you ask them to do to demonstrate, I mean Professor Chetty, what did you ask them to do to demonstrate their ...[inaudible]?  ‑‑‑  Is to reprint the article and the photograph in the ukzndaba or to - well, to take some steps to ...[interjection].


To rectify it.  ‑‑‑  To rectify it.


And that didn't happen?  ‑‑‑  No.


What were you prepared to do to demonstrate your good faith?  What was your ...[inaudible]?  ‑‑‑  No, I said if I assumed something and it was my view, I had no initial intent, I did not intend on bringing the university into disrepute.  That was ..[inaudible], but if that is how it happened then I want to apologise.


Okay.  ‑‑‑  I was prepared to apologise for that.


So, you were prepared to apologise in those instances where information had come to light and you shifted your view?  ‑‑‑  Yes.


Okay.  Were you prepared to apologise publicly?  ‑‑‑  I was prepared to apologise publicly.


Were you prepared to issue a statement, a combined statement with the university, yourself and Sally about the views shared, consensus about what had happened?  ‑‑‑  Yes, I thought that we could issue a ...[inaudible].


So, you saw conciliation.  What happened next?  ‑‑‑  Professor Chetty at the end of the meeting said he would get back to me and the next thing I was notified of this disciplinary hearing.  I phoned his office.  We had asked the union to contact his office to find out what was the response to the conciliation or what is the other options and ...[inaudible].  He did not get back to us.


So, Fazel, you shifted your view in some respects.  It's also quite clear from reading the transcripts of this meeting and even looking at the evidence that Professor Chetty gave here, and even from the way in which the prosecution began ...[inaudible], as there has been more and more discussion on this, the university have shifted their view too.  You know, initially there was indications of a plot between you and Sally, that's all fallen away.  There's an initial implication that you had gone to the media, that all fell away.  In your view, given that there's been a shift from both sides, was it still possible you know, after this initial meeting that you had initiated to seek conciliation, do you think it would have been possible to reach a common understanding through an open discussion and a will to sort it out?  ‑‑‑  I did indicate that everything had broken down, things that had been completely messed up.  I thought that there is still plenty of room and space to have common understanding, and therefore ..[inaudible].


Okay.

PROFESSOR EITELBERG   Sorry?

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   I'd like your advice.  Is it admissible that Mr Pithouse made an allegation about the university having shifted its position where neither Mr Khan or anybody else here confirmed this and he did not refer to any factual ...[interjection].

MR PITHOUSE   Would you like me to go through the transcript on the first day where Prof Chetty shifted his position ..[inaudible].

PROFESSOR EITELBERG   Well, it's I think too late, that statement.

CHAIRPERSON   I beg your pardon?

PROFESSOR EITELBERG   It's too late that statement.  I would like to ask this part of the statement to be struck at this stage.  Maybe in his submission he can clarify what he meant by ..[inaudible].

CHAIRPERSON   Unless he can take us now to the position, because I think he wants to ask his witness a question based on that.

PROFESSOR EITELBERG   [Inaudible]... the witness did not answer that position nor can he answer that position.  What was the meaning of his statement that the university shifted its position?

MR PITHOUSE   Well, I can give a lengthy argument in that regard and numerous instances.  If you want me to at this point go through the document I will.  I mean for example, in the initial ..[inaudible] Professor Chetty ...[inaudible] he denied that there was any such person called Beverley Sigamoney working there.  That's now come up quite clearly that in fact there was and that Fazel wasn't lying when he said he'd been contacted by someone ...[interjection].

PROFESSOR EITELBERG   Well, the university will dispute that.  [Inaudible]... Sigamoney did not work there.

MR PITHOUSE   No, but she was writing articles.  Fazel had never said that she worked there, he said someone was writing articles for them.  Prof Chetty said that there's no such person working for us.  Now clearly that shifted.

PROFESSOR EITELBERG   That is the reason why I opposed these blanket statements, because it can be misleading.

MR PITHOUSE   Okay, we're willing to go through it one by one.

CHAIRPERSON   Yes, I think that's not a good example because it was actually clarified and the witness did say that Professor Chetty probably had no idea who works for the university or not.  So, that's not a good example, but I think the best way to deal, if you say the university has shifted on a particular issue and you remember it's from Professor Chetty, maybe show it to us in the transcript.

MR PITHOUSE   [Inaudible]... thinking of examples where there was an indication that Fazel has lied, then a realisation that it could have been in good faith and the acknowledgement that that's possible, acknowledgement that Fazel was agreed, the acknowledgement that there was shock ...[inaudible].  I can show you these things.

CHAIRPERSON   Let's just for one minute, just for the sake of progress, accept that what you are saying is correct, let's hypothetically say it's correct.  What are you trying to do with it?

MR PITHOUSE   I want to ask Fazel if the fact that we are tentatively accepting as a hypothesis now for the purpose of this question, that the university has shifted its position on the one hand, that he also has shifted his position and a lot of commonality is emerging, does that lead him to conclude that there was possibility for the conciliation process that he requested and instigated to succeed.

CHAIRPERSON   At what point though?  That's the key and I think ...[interjection].

MR PITHOUSE   Before the charges were ...[interjection].

CHAIRPERSON   Were done, not during the course of this charge?

MR PITHOUSE   No, no, I mean before the charges were served on him.

CHAIRPERSON   Okay.

MR PITHOUSE   Because he testified that he understood that that process was in motion and then suddenly he got served with the charges.

CHAIRPERSON   Okay, but in which case, I think Professor Eitelberg is correct, you actually have to be specific.  You can't make a general statement, because if we leave it, it stays on the record as unchallenged.

MR PITHOUSE   Okay.

CHAIRPERSON   And yes, we have the record of that meeting, but what I suggest you do is you select one or two areas where you believe that there has been a shift and you just indicate that to him, or alternatively, because the documents are already part of the record, you can cite that, you can extract that because it's already here.

MR PITHOUSE   Okay.

CHAIRPERSON   But I think you want it for the purposes of asking a question.

MR PITHOUSE   Yes, yes.

CHAIRPERSON   Which is?

MR PITHOUSE   The question is, does Fazel ..[interjection].

CHAIRPERSON   If the two parties move closed together apparently, what is the question then?

MR PITHOUSE   My question is, does that lead Fazel to conclude that there could have been progress, meaningful progress with the conciliation process that he had instigated?

CHAIRPERSON   Okay, you can answer that.  ‑‑‑  Yes, I think that if both parties moved I mean, that would have been something like a conciliation, that both - that conciliation means that both parties would have acknowledged that there was some problem or some misunderstanding or somebody was wrong, but both parties agreed that something was wrong or some misunderstanding, so both parties would reconcile with conciliation or would come closer to a commonality.

MR PITHOUSE   [Inaudible]... the report of senate that the university needs to find ways to the resolving things constructively rather than using disciplinary hearings as a first resort.  Do you as a trade unionist, I'm not asking Fazel Khan, because as Fazel Khan obviously you don't want a disciplinary hearing, as a trade unionist who spends a lot of time, many years of thinking about these kind of things and working as a unionist, do you think it was the correct decision from the initial conciliation straight into a DC?  ‑‑‑  No, I mean and I've made this point when I presented this ...[interjection].

PROFESSOR EITELBERG   Madam Chair, sorry, I must object to that.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   Mr Pithouse is making statements in the form of questions, he is forming questions based on a conciliatory meeting and the university denies that there was a conciliatory meeting.

MR PITHOUSE   Well, in that case we need to look at ..[inaudible].

CHAIRPERSON   Okay.  So, you're saying that the university denies that the meeting that took place to try and resolve the issues constituted a conciliation meeting?

PROFESSOR EITELBERG   Correct.

MR PITHOUSE   Well, we're not saying I mean, and you must accept my excuse ...[inaudible], I'm not saying that it was - if there's such a thing as a formal thing as a conciliation meeting that this is the criteria.  That's not what I'm talking about.  I'm saying that the meeting with a view to reconciliation, Fazel proposing that they rerun the article and then agree to make a statement and so on.  [Inaudible].

PROFESSOR EITELBERG   Madam Chair, that meeting was not about reconciliation, that was about investigating what went on, of finding facts.

CHAIRPERSON   Professor Eitelberg has just made that statement and I think it's correct.  It's on page 12.1.

MR PITHOUSE   Okay, I'm going to ...[inaudible] to check why and see why Fazel assumes at the point of the meeting was a conciliation meeting.  It's 12.1.

CHAIRPERSON   Okay.

MR PITHOUSE   On the first page Sifiso Ndlela, a colleague, who accompanied him there as a union representative, says - sorry Professor Chetty says to Sifiso, Professor Chetty is in the first paragraph, and he says you know, ...[inaudible] adversarial relationship, there's ...[inaudible] blah-blah-blah, but he says in the last sentence, "That that is why I appreciate what you did this morning in coming here to try and resolve this, saying that you will bring a ...[inaudible] Fazel Khan to the table to discuss this matter wholly and honestly and see whether as a community you can resolve it internally".  So, the meeting began with Prof Chetty thanking Sifiso for coming there.  How do you read that statement, Fazel?  Shall I read it to you again?  ‑‑‑  No, I think it's quite - there's more than one statement right at the beginning of the meeting ...[inaudible].


[Inaudible].  ‑‑‑  The intention was to have some sort of conciliation.


Okay.

CHAIRPERSON   By resolution it was trying to resolve.

MR PITHOUSE   Ja.

PROFESSOR EITELBERG   It was part of the investigation, it was not ...[incomplete].

MR PITHOUSE   The first time that you spoke, it's on 12.2, first paragraph is headed Mr Khan, you say, "Okay, I just wanted to clear up some things.  I expected Sally and Tin Tin to be here so we could put everything to rest, but you have invited Finden and Leslie here".  What were you saying at that stage?  What was the thinking behind that statement?  ‑‑‑  It's similar to what I said just now, that I came there to resolve the issue or to put it to bed or to find sort of a solution, and the advocate being there, Leslie and the IR manager being there, the employment relations manager being there, I didn't think that it was appropriate.


Okay.  Further down, your next comment you say was the fact that having lawyers and advocate here and then your third comment about two‑thirds of the way down the page, 12.2 still, you say, "You see, because the main aim is to resolve the issue".  ‑‑‑  [Inaudible].


"[Inaudible]... doesn't give me space now to continue.  I feel a bit intimidated".  So, at that point did you feel that the purpose when you say lawyers there, did you feel that the purpose of the meeting as declared by Prof Chetty and yourself was in an undeclared way shifted?  Am I correct?  ‑‑‑  I mean, I ..[inaudible] in good faith to resolve the issue and he said yes, we can resolve the issue, but there's lawyers there.  I mean that clearly showed a typical style of management of intimidation and I said I feel intimidated.


No, you did.  ‑‑‑  You're not giving me the space to try and resolve the issue.  I mean I know the grievance procedure, I'm a union member and I mean to have the line managers and you know, all the relevant people there, I mean I know about the procedure.


Okay, but then Sifiso your rep, he reassured you.  He said, "I would like to alleviate your fears that I came ..[inaudible].  I think it's an opportunity for us to clear things in front of them so they don't get it from the hearsay and so on".  So, Sifiso reassured you and said look, "We just need to get it on the record so that there's no rumours about that".  Did that reassure you or not?  ‑‑‑  [Inaudible]... let's clear it.


And then Prof Chetty says, "There is no intent to intimidate you, there's no interrogation.  We actually came to listen to you to see what your views are, what is the best way to resolve this matter".  ‑‑‑  Yes, I agree ...[interjection].


How did you interpret that statement?  Was it put to you as a question?  No, he didn't sorry, he said it as a statement.  They came here to see "what is the best way to resolve this matter".  How did you understand that comment by Prof Chetty?  ‑‑‑  Exactly to resolve the matter ... 

PROFESSOR EITELBERG   [T5B CONTINUES AS FOLLOWS]... jumped over a very important statement on page 12.2 where Mr Khan said, "No, sir, then what is the purpose of having lawyers and advocates there" and Professor Chetty makes it clear that the university has already started an investigation and it is through the university lawyers, it makes clear to Mr Khan that the investigation went through the university lawyers.  It wasn't trying to say that it is a conciliatory meeting.  It's to clarify things for the purpose of that investigation.

MS UNKNOWN   Sorry, I was involved with this.  This was meeting was called by Fazel, was it not?

PROFESSOR EITELBERG   Yes.

MS UNKNOWN   Okay, I just wanted to set that straight so we're not confused about who called the meeting.

MR PITHOUSE   Yes, and he did testify to that.

PROFESSOR EITELBERG   Yes.  I'm looking for my notes here, because it's been a long day.

CHAIRPERSON   Maybe in about 10 minutes time I think we should just take a break for five minutes and stretch ourselves, but continue, Professor.

PROFESSOR EITELBERG   Yes, Phyllis is quite correct, it was an approach for a meeting by COMSA through Mr Ndlela made from the side of Mr Khan and the university agreed to listen to Khan's representations and explanations on this matter, but it was made clear to Mr Khan that it was already an investigation.

MR PITHOUSE   But also there are clear, undenied and clear statements by Prof Chetty that they were to resolve it internally as well.  So, perhaps that ...[inaudible].

PROFESSOR EITELBERG   They were looking at the statement at the end of the first paragraph on page 12.1.  It's different to what Professor Chetty says there, "And see whether as a committee we can resolve it internally".  After that meeting the university decided that no, they will continue with the investigation in a more formal manner.

CHAIRPERSON   Okay.  I'm not sure if a lot turns on this.  So, if it doesn't, if you agree, Mr Pithouse, that it doesn't, the point I think you wanted to make is that Mr Khan attempted to resolve this matter and to try and find an alternative solution and that he thought, which Professor Eitelberg says is not the case, that the university had also moved closer and saw this matter as something that can be settled amicably.

MR PITHOUSE   Absolutely, and that he also made ..[inaudible] you know, that they correct the article and that he also makes a public statement correcting anything that ..[interjection].

CHAIRPERSON   We've got that now and what is the point now?

MR PITHOUSE   No, no, Prof Eitelberg was querying what was said, but I have nothing more to say.

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible].  So, if he's finished with his point then we can move on.

PROFESSOR EITELBERG   Yes, can I now request a five minute break?

CHAIRPERSON   Okay.

HEARING ADJOURNED

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -


ON RESUMPTION
FAZEL KHAN
CONTINUATION OF EXAMINATION BY MR PITHOUSE   Fazel, I think we've got a fairly clear picture of your views on the first count.  I want to speak about the second count.  I mean ...[interjection].

PROFESSOR EITELBERG   Sorry, do you mean count No 4?

MR PITHOUSE   Count No 4, ja.  

CHAIRPERSON   Yes.

MR PITHOUSE   [Inaudible].  We had an expert witness about how the breach of this document could be covered by the Protected Disclosures Act and I will make arguments to show that the content of the document fit with the requirements of the Act.  I'm not going to ask you about that, because you are not an expert on this, I'm simply going to ask you questions about the leaking of the document and then you're obviously going to have to just respond to the ...[inaudible].  Fazel, you are testifying under oath.  Did you or did you not leak the document, I'm talking about the task team document dealing with management and related issues, to the newspaper, the Mercury?  ‑‑‑  No, I did not leak the document or the report or the ...[inaudible] report.

Is it your style to leak documents?  ‑‑‑  No, I've acted in this organisation and other organisations.  I have always been open and ...[inaudible] and engaged in - I'm very particular, but I have learnt that it has to be within certain spaces, and certain forums and certain ...[inaudible], that's where you need to speak and I've learnt where to speak and which are the appropriate channels.

Is it possible do you think that a person who is to a rare degree outspoken and critical in those channels could for that precise reason be assumed to be the person who's responsible for leaking a document just because they come to ...[inaudible]?  I mean do you think that would lead people to conclude that you have leaked it?  ‑‑‑  Yes, well one would think that because I will speak to the media often or I would always make comments ...[inaudible] responsible communication ...[inaudible], but there's 40 other people or 40 other ...[inaudible] who also had access to the report and maybe the person who is more silent, who doesn't say anything at all or one of these other people who don't speak to the media could have lied.

We asked previous witnesses about the number of people who had access to the document and didn't get a proper answer.  Is it your testimony that there were 40 people who had access to this?  ‑‑‑  Yes, at least 40 who had access to it.  That's all the unions and management and executive management that participated in the team as well as in the JBF, and the JBF is quite large.

We heard testimony today that Amelia Naidoo, the journalist from the Mercury, phoned you and asked you for the document and that you said no to her.  Is that testimony correct?  ‑‑‑  Yes, I told her that the document is confidential.

Did she phone you again after the document had been leaked?  ‑‑‑  Yes, she phoned me for comments.

Did you give comments?  ‑‑‑  I gave some comments, some very broad comments, but I said that I would not be able to go into any detail because the ground rules specifically say that you cannot talk about specific detail, but the ground rules say that you can speak about broad principles in a normal communication, in a normal channel and in my normal channels, for example, in my union we have mass meetings.  So, I could speak broadly in the mass meeting or to anybody about the broad principles of that document.

So, you were free to speak about the board principles, but not about the contents?  ‑‑‑  Not about the specific details ...[inaudible].

So, your conversation with the media was about the broad principles?  ‑‑‑  Yes.

So, were you surprised that your name came up in Amelia's discussion with other people?  ‑‑‑  I think she phoned the other union members and she also asked me for other union leaders and I gave her phone numbers as well, and she spoke to the ...[inaudible].

Okay.  So, she could have mentioned your name?  ‑‑‑  Sure, it's possible.

Okay.  Now, Petro Nortje came here and testified that you had told her on the telephone that you leaked the document.  Did you have a conversation on the telephone with Petro Nortje?  ‑‑‑  Yes, I had a conversation with Petro.  Whenever there is any issue Petro would phone and try some sort of ...[inaudible] or concepts or my opinion on that and this was also one of them.

Did you tell her that you leaked the document?  ‑‑‑  No.

Did you tell her ...[interjection].  ‑‑‑  What we discussed was the joint statement about the document or about the leaking of the document and we had an agreement and disagreement about what the wording should be, and it was more than one phone call.

Okay.  So, you were discussing ...[interjection].  ‑‑‑  And exchange of E-mails.

You were discussing how the task team - sorry, is it the JBF?  ‑‑‑  No, no, the governance task team.

The governance task teak would respond to the leak.  ‑‑‑  Yes.

And you were a co-author with many others of the document?  ‑‑‑  I think there was about eight of us.

Did that document condemn the leak?  ‑‑‑  At first it was a ...[inaudible] I mean in principle.

So, you are an author of the document ...[interjection].  ‑‑‑  In principle management and the unions were saying ...[interjection].

They condemned the leak?  ‑‑‑  Yes, but they ...[inaudible], but in principle both parties agreed that ...[interjection].

But you did agree to a statement that condemned the leak on the assumption that it would go out and be a public document?  ‑‑‑  Yes.

It in fact never went out, but that was for other reasons.  Okay.  What has the relationship been like with you and Petro prior to your receiving count 4?  Only afterwards I mean, what's the relationship been like between you and Petro?  ‑‑‑  No, I think we've always had different views on various reasons and it has been brought out by both the two people.  I think maybe more so from the strike.  She withdrew from the strike.  I mean how can a vice-president of a union withdraw from the strike because she was not the ...[interjection].

Is that when the conflict between the two of you started?  ‑‑‑  That was one of the most ...[inaudible], the more recent one is on her suspension which was done twice in two different union meetings.

You mean she was suspended twice?  ‑‑‑  No, no, I proposed this earlier in the year.

You proposed her suspension?  ‑‑‑  Yes.

When did you first propose her suspension?  ‑‑‑  A few months ago.

So, a few months ago you proposed in a meeting.  Is that an exec meeting or mass meeting?  ‑‑‑  In an executive meeting, but I did not get all the votes and it was agreed that we should conciliate.

Okay, so a few months ago you proposed that she be suspended, but other people didn't want to take that route, so it was suggested - did she know that you proposed that she be suspended?  ‑‑‑  Yes, I think it was in her presence.

She was present ...[interjection].  ‑‑‑  And I listed what the undermining of the union - I think it's the mandate of the union and ...[inaudible] mass meeting mandate which I thought were very genuine reasons.

Okay.  ‑‑‑  Including going to the Registrar of trade unions.

Ja.  ‑‑‑  That was also one, and withdrawing from the strike.  She started saying all those sort of things ...[inaudible] completely against the mandate of the union, the executive ...[inaudible].

Okay, Fazel, we asked Prof Mantzaris when you and Petro had had acrimonious conflicts about you turning down her request to travel to Johannesburg for a two week workshop.  He couldn't remember when that happened.  Can you remember when that conflict happened?  ‑‑‑  That happened earlier in the year.  She applied for going for a weekend to stay in a Holiday Inn ...[interjection].

Sorry, was it a weekend or was it ...[interjection].  ‑‑‑  Ja, it was for a weekend.

Was it a weekend.  ‑‑‑  A weekend or two days.

Oh, two days.  ‑‑‑  Two days workshop in the Holiday Inn in Gauteng and that was one of the things that I opposed for two reasons.  One is on policy, we don't have a training course or a ...[inaudible] a trade union official development policy and the other one was on funding and we had that kind of discussion.  There were other incidents I think which she mentioned when she was here that Gill Manion and I were elected from the governance task team to write the report and she was not.  She was outvoted and she was very unhappy and then she went to the executive and made statements and to other people about Gill and myself and that we are self-appointed and things like that.  We were elected by the group.

So, is it your testimony that she also had a ...[interjection].

PROFESSOR EITELBERG   Madam Chair.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   I have a slight problem with that because we cannot call back Gill Nortje and I think these are allegations or statements that could have actually been put to her when she was a witness.

MR PITHOUSE   We had no idea she was coming.  She was only here on ...[interjection].

CHAIRPERSON   Which allegation?

PROFESSOR EITELBERG   Well, these particulars about the ...[interjection].  ‑‑‑  Gill and I being self-appointed.

Yes, yes.  ‑‑‑  She said that.

MR PITHOUSE   Would you feel more ...[interjection].

PROFESSOR EITELBERG   And that Petro Nortje was very unhappy about the fact that she wasn't elected to do that.

MR PITHOUSE   Would you be more comfortable if I said to Fazel, Fazel, was there a sustained ongoing bad relationship between you and Petro and he gave an answer to that question.  ‑‑‑  Yes, and I said there's many instances.  The most recent one being her current suspension which I was asked about.

PROFESSOR EITELBERG   Ja, I think I don't oppose that.  We had her statement which said that she didn't have such a bad relationship with Fazel Khan, her conflict was with Professor Mantzaris and now Fazel Khan says something different.

MR PITHOUSE   Fazel, I mean, what we have here now is you know, a clearly different version of events.  She claims you said something, you deny it.  At least one of you is lying.  Do you think the relationship was so bad that she would tell a lie about this?  ‑‑‑  She has sent me various E‑mails and I have one here where she specifically said, "Why are you promoting Fazel" or things like that.

E-mails to you?  ‑‑‑  To me.

So, "Why are you promoting Fazel".  ‑‑‑  Why is the executive giving me a platform about that case or about me where she's opposed to it.  So, I mean she has some sort of ulterior motive.  She is against me, so she has a reason to lie.

Would you go so far as to say she's got a vendetta against you?  ‑‑‑  Ja, she says it, she's against me or she's against this or she's against that, specifically about me.

That you Fazel Khan?  ‑‑‑  Ja, and the other person is Mantzaris where she's specifically named names and she said that.  That's what she agreed with when she ...[interjection].

CHAIRPERSON   Where is the E-mail and why didn't you put that to her when she was here?  She said that she doesn't have a problem with you, she only had a problem with the chairman of the union, and she did say yes, you know, she was not happy about not going to the Johannesburg thing, but you didn't put the E-mail to her because that's quite a serious thing.

MR PITHOUSE   Well, you know, I mean we have the charges and we prepared extensively all around the charges.  We didn't know that she was going to come and Fazel was just making the ...[inaudible] commenting ...[inaudible] and perhaps we should ask for 10 minutes to be able to go through everything.  ‑‑‑  And I pointed this after that.

I mean we just had no idea that there would be testimony from her.

CHAIRPERSON   Yes, but Professor Eitelberg also, you've produced people that he didn't know that you were going to bring.

MR PITHOUSE   But they haven't made arguments that ...[interjection].

CHAIRPERSON   I beg your pardon?

MR PITHOUSE   There hasn't been an argument that it's been shocking and out of the blue to him.  I mean they didn't argue ...[inaudible].

CHAIRPERSON   But you should have anticipated that if an allegation is made in the charge that Mr Khan leaked a confidential report that the university will produce evidence.

MR PITHOUSE   I had no idea.  We just didn't know that ...[inaudible].  ‑‑‑  She's from my union.

CHAIRPERSON   I beg your pardon?  ‑‑‑  She's from my union.

PROFESSOR EITELBERG   I didn't know that she had a dispute with ...[interjection].

MR PITHOUSE   Yes, we didn't know she was going to testify and that she had any interest in this matter.

PROFESSOR EITELBERG   I think we are getting both sides now.

CHAIRPERSON   But what I'm saying is, if you argued, because I think even when she was here you tried to suggest to her that there has been an on running ...[interjection].

MR PITHOUSE   She denied it, ja.

CHAIRPERSON   And she denied it.  Are you saying that you forgot about the E-mail?  ‑‑‑  Yes, I went back and I printed my E-mails to get those letters.

MR PITHOUSE   But you know the E-mail ...[interjection].  ‑‑‑  There was only one.

CHAIRPERSON   No, but what does the E-mail say?  Professor Eitelberg, what is your attitude?  I mean unless we can see the E-mail ...[interjection].

PROFESSOR EITELBERG   I would object to this being now brought, when I've haven't had chance ...[inaudible] without confirming Petro Nortje's explanation or interpretation of the E-mail.

MR PITHOUSE   But I didn't know the situation.  Understand what we're saying, that Fazel never knew she was coming, so at lunch time he quickly looked in his E-mails to see and found that in fact there were E-mails from her attacking him.

CHAIRPERSON   But the issue is whether she said, "I'm going to carry out a vendetta against you", because that's the allegation you are making now, isn't it?  You're saying that, "I've got it in for you and I'm going to deal with you".  ‑‑‑  She said, "I'm going to go to the management".

To do what?  ‑‑‑  To ...[inaudible] or take action against me, "But I'm going to go to the management".  I think that was mentioned here as well.  I think she also mentioned it and Mantzaris mentioned it and she said that she's going to go the management.

About what?  About the trade union, about the fact that the trade union, as far as she was concerned, was not sticking to corporate governance principles?  That's what she said.

MR PITHOUSE   She testified that she is, quite right, that she was going to go to management about her view that exactly as the Chair said, that the trade union was not doing things properly.  So, I guess the question you need to answer is, is that E-mail saying, "I'm going to go to management about the union", or is it saying, "I'm going to the management about you"?  ‑‑‑  No, it just said, "I'm going to go to the management and you will see".  You know, the kind of threat.

PROFESSOR EITELBERG   I oppose that.

CHAIRPERSON   Ja, because that doesn't mean much.  It could mean she's pursuing that issue that she's gone, she's gone to the Registrar of this thing.  So you know, it's neither here nor there.  If it says, "I'm going to carry out a thing against you", then we would have ...[interjection].  ‑‑‑  No, ...[inaudible].

Okay.

MR PITHOUSE   Okay.  So, Fazel, then the other witness who came here was Gill Manion.  ‑‑‑  Yes.

She testified that she had a conversation with you where she asked you who leaked the document and she said you laughed and said Carl Marx.  ‑‑‑  Yes.

Is that true?  ‑‑‑  Yes, we had a conversation.

What did you mean when you said Carl Marx leaked the document?  ‑‑‑  I mean somebody must have leaked the document.  There's no many people in the trade union.  One of the trade unionists, I mean Marxist clearly is about workers, so that trade union is about workers.  So, one of the - it was just a joke.  It was nothing serious.

I just want to ask you, I hope it will be the last question.  When I said to Petro that it would seem to me, when I was cross-examining her, entirely unreasonable to imagine that a person who was in conflict with someone and would choose that person to confess that they had taken action which would result in a very serious set of consequences from the university, and her reply was to say, "Well, Fazel is just like that.  He's just reckless".  Is it your view that you are a person who is just reckless?  ‑‑‑  No, I think she completely misunderstands me.  I mean I am not reckless.  I represent the organisation.  I have many years of experience, I've worked in many organisations, including many student organisations and I think I'm quite mature and I'm experienced.  I mean what she was referring to and I think she made an example, is about the E-mail and that E-mail was from my E-mail where Evan Mantzaris and I wrote an E-mail to her and then he specifically said something to her, but we both share an office, we both were using one computer and my E-mail was open and she confused that to mean that I don't know what I'm saying.

[Inaudible]... in the COMSA office you sent an E-mail from your address and she was claiming that you put your name on his E-mail.  ‑‑‑  Ja, she was confused about that.

Okay.  I don't think that's going to ...[inaudible], but just finally on this allegation that you are just this kind of person who is reckless, that you're so stupid that you've done something wrong, ...[inaudible].  I began this whole discussion with the leave of the Chair, which I appreciated, with us talking a little bit about the various things you've done, the things you're doing now ...[inaudible] the success of that, the things you're doing with the Islamic project, the things you've done in the university as a unionist, as a student, as a teacher, as a researcher and there's a real record of success and narrative work on the people continuously.  Do you think that you could have achieved all of that if you were a mischievous guy?  ‑‑‑  No, ...[inaudible] I mean I'm willing to work with the system.  When I was younger maybe I've made some mistakes and you know, but I've learnt, and I was a student leader 10 years ago, I mean as ...[inaudible] at that time and ...[inaudible] I mean till now is a completely different thing.  So, I don't think that I'm reckless.  What my style is now is to speak openly in the correct forums, even the vice‑chancellor's forum, there can be 500 people there, but my style would be to be critical or be open and just speak openly.

Okay, Fazel, we'll leave it there.  If something does come up in cross‑examination I'll be able to re-examine.  So, I'll leave it to Prof Eitelberg ...[inaudible].

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Go ahead, Prof.  You might be lucky, you might have 10 minutes because Prof is tired.  ‑‑‑  I think we're all tired.

PROFESSOR EITELBERG   A lot has been said over a long time.  May I have a minute to just look at my notes.

CHAIRPERSON   Certainly, certainly.  [Machine off/on]

CROSS-EXAMINATION BY PROFESSOR EITELBERG   There are a few lines of thought that I need to pursue to balance things, but there are also a few details that I would like to get clarity on before I start following the lines of thought.  There was a long introductory section here about the work that Mr Khan is doing.  I would just like to have some clarity about ...[inaudible] academic employee of the university and you heard me referring to what the university's policy is about teaching, research and other activities.  How much of your time roughly do you spend teaching percentage wise?  ‑‑‑  I would say majority of my time is doing research, especially since I'm busy with a PhD and my lecturing time is about one seminar on average per week.  So, that would be less than let's say 20% teaching, 80% research, but my research and my community outreach is ...[interjection].

MR PITHOUSE   It's not under ...[inaudible]?  ‑‑‑  No.

PROFESSOR EITELBERG   No, but he can teach postgraduate students as well.  ‑‑‑  Yes, I'll say 20%/80%, but 80% is community outreach and research.

So, you cannot separate after research ...[inaudible] community outreach?  ‑‑‑  No, because it's participatory.

You're also a functionary of a union, a very active union and from what I'm heard is that you're also very active personally within the union movement.  How much of your time do you spend on union activities?  ‑‑‑  I would say at least one day a week.

So, that makes it more than 20%.  So, 20% teaching, 80% community outreach and research plus 20% union activities that's 120%.  ‑‑‑  Yes, because I work ...[inaudible] the weekends.

Okay, I'll accept that.  Then you are, according to your own statement, in conflict with a section of the management in respect of governance structures.  You spoke ...[inaudible] governance and so on, but you have a disagreement in respect of the senate membership and so on.  Do you know that the senate is described in a statute which the Parliament of the Republic passed democratically.  Are you saying that this wasn't democratic?  ‑‑‑  Yes, and we have objected to that, and we have objected to that to the university in writing and through our number of meetings.

So, you dispute the fact that the statute was a result of a democratic process where ...[inaudible]?  ‑‑‑  Yes, and we objected to that.

MR PITHOUSE   Do you understand what he's saying?  May I just ...[interjection].

PROFESSOR EITELBERG   Yes, well with your permission.

CHAIRPERSON   Ja.

MR PITHOUSE   He's saying that the way the council is set up is governed by law of the country.

PROFESSOR EITELBERG   The senate.

MR PITHOUSE   Yes sorry, the senate.

PROFESSOR EITELBERG   Senate through the statutes.

MR PITHOUSE   So, he's saying that the process that produced it, are you saying that no, they were elected after coming into power, has now you know, through the ballot box has now determined that?  He's saying to you it's the process that determined how the senate would be structured democratically.  He's not saying to you it's the decision they made, one that enables the ...[inaudible] or doesn't enable the ...[inaudible].  ‑‑‑  Yes.

He's asking you if the process was democratic.  ‑‑‑  There's two parts to that.  One is that there was procedure followed in the university, that we had to go to stakeholders and so on, and then eventually to the ministry and it is approved.  That is a statute of UKZN of 2006.

Well, neither the university nor the Minister made that statute.  It's the Parliament who passes it.  ‑‑‑  Yes, but for it to get there it had to go through a process and it was ...[interjection].

And you don't trust the Parliament that knows about ...[interjection].  ‑‑‑  No, I trust the Parliament, I'm talking about the process in which it went through.

But that wasn't my question.  ‑‑‑  We disputed the term of consultation.  We felt that we were not consulted.

That wasn't my question.  My question was really that after the Parliament decided that this is the law, you dispute the democratic nature of that law?  ‑‑‑  No, I cannot dispute it after it left the Parliament.

Okay.  Just a point of clarity.  Did I hear right that you admitted that you saw Sally doing the airbrushing?  ‑‑‑  Yes, I saw her.

Thank you.  I just wanted to confirm that.  It is not as the opinion was created that you only saw the final product, you saw Sally actually carrying out the airbrushing.  Thank you.

MR PITHOUSE   Was she working on it when you saw it being done?  That's the question.  [Inaudible].  ‑‑‑  Ja, she was working on the picture.

CHAIRPERSON   I think, Mr Pithouse, let Mr Khan answer.  If there's any clarity you can do it in re-examination.

MR PITHOUSE   I'm sorry, ...[inaudible].

PROFESSOR EITELBERG   It's about the statement that you made to the newspapers, counts 1, 2 and 3.  You have admitted that they were wrong.  Now, have you ever retracted these statements?  ‑‑‑  I went to the conciliation meeting and I was prepared to retract those statements or apologise ...[interjection].

No, sorry.  I've heard what your explanation was.  You made all sorts of conditions under which you would retract, but I just wanted to find out, did you retract them?  ‑‑‑  I stopped speaking to the media.  I did not retract the statements, but I stopped speaking to the media.

You did not retract them.  Thank you.  I'm now, and unfortunately I'm not at all clear about the letter to Professor Staniland to request Professor Staniland, I've had no evidence here showing that Mr Khan requested funding from Professor Staniland.  Can you please have a look here.

CHAIRPERSON   Where is the letter?

PROFESSOR EITELBERG   Is this within these E-mails?  ‑‑‑  Yes.  This is the original, you've got the letter.

That's what you gave me.  ‑‑‑  Yes.

It's not my fault if it's original.  ‑‑‑  No, no, I left that, Phyllis was going to make copies after ...[inaudible].

CHAIRPERSON   Yes.

MS UNKNOWN   So, with this book.  Oh, do you think I made copies at the same time.  ‑‑‑  [Inaudible].

CHAIRPERSON   What number was it?  ‑‑‑  26.

MS UNKNOWN   I made this at a different time.  I made those copies ...[interjection].

CHAIRPERSON   No, I have ...[inaudible].

MS UNKNOWN   I made those copies, they're here.  It's somewhere around there.  I made those copies later and I gave it to everybody.

CHAIRPERSON   It's fine, but what is the relevance of that letter?  Professor Eitelberg, are you going to - I have it here.

MS UNKNOWN   Yes, that's it.

CHAIRPERSON   This is to Professor Staniland.

MS UNKNOWN   Yes.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   No, it is that E-mail from Sally Giles to Fazel Khan.

MS UNKNOWN   And then later on then Professor Staniland is there.

PROFESSOR EITELBERG   Yes.  I fail to see the relevance of the submission indeed.  What does that have to do with the allegations that you were refused funding?  Where is the refusal there?  ‑‑‑  There is no answer to the letter.  There is no answer.

But did you not explain that there is no university funding for academics to go to conferences or these sorts of meetings and therefore you understood that there was actually no refusal to your request, simply that no one would get this funding?  ‑‑‑  The normal procedure would be to go to your research funds, but if you ...[interjection].

Is Professor Staniland linked to research funds?  ‑‑‑  No, that would be a normal procedure, but for you to do something out of the ordinary, abnormal, you would have to write a letter of motivation which is what I asked them to do and this also was meant to be to motivate for funds out of the normal.

Okay.  Now, what was out of the normal in your case?  There was evidence led that it is out of the normal for technical staff or support staff to go to conferences and it was made clear and admitted by all that Sally Giles and Tin Tin Pillay were in that abnormal class, they are not academics.  You are an academic staff member ...[inaudible].  So, what was in your case out of the normal?  ‑‑‑  I mean this was a film, it was DVD.  It was not a general article, it was not a conference ...[inaudible] that was presented.  It was a different form and this is not your usual general article.

Yes, but you are an academic staff member.  Should you not use your research funds for any such ...[inaudible]?  ‑‑‑  Yes.

Did you attempt to get support from research channels?  Do you have research funds?  ‑‑‑  I normally have research funds, but at that point I did not.

Did you not ...[interjection].  ‑‑‑  I had ...[inaudible] in had some ...[inaudible] that were not published or printed as yet.

I put it to you that you are a lecturer in a school, should you not have approached your head of school for funding in this instance?  ‑‑‑  Yes, I wrote a letter to my school and I put it to the school and I complained that two people were given funding and that went to the media as well.

Who were those two people in your school?  ‑‑‑  No, no, that Tin Tin and Sally be given funding.

But what did they have to do with your school?  ‑‑‑  They don't have anything to do with my school except that Sally was the co-author of the DVD in terms of international property or you know, as a ...[inaudible] co‑author of an article.  I mean she is also a stakeholder in that article.  So, the property belongs to both of us.

CHAIRPERSON   I think what Professor Eitelberg, if I can assist, is asking, did you make application to your department?  ‑‑‑  Yes.

And you say yes.  ‑‑‑  Yes.

And then you said and two other people went, but Professor Eitelberg's point, which is what Sally Giles pointed out, they are support staff, it's a completely different department.  It's graphic design.  So, what Professor Eitelberg is saying, which are the people that you are talking about in your department?  No else went?  ‑‑‑  No.

Okay.  ‑‑‑  I'm talking about the graphic artists.

Yes, but they're in a different department?  ‑‑‑  Yes.

Okay.

PROFESSOR EITELBERG   Why did you then target this request to Professor Staniland?  ‑‑‑  Because he's the DVC.

DVC responsible for what?  ‑‑‑  For administration and governance, and he's the chair of the JBF.

Yes, but what does JBF have to do with research?  Do you know that there is a research office at the university?  ‑‑‑  Yes.

Did you approach the research office for funding?  ‑‑‑  No, I approached the dean.

The dean?  ‑‑‑  The prior dean ...[inaudible].  I did not approach the dean of research.

Yes, and what did ...[interjection].  ‑‑‑  And when I made some enquiry they said that, "You should use the research funds".

I'm failing entirely to understand why you did not complain about your head of department refused the funding, your dean refused the funding and certainly then you bring an E-mail here where there is no evidence that your request for funds from Professor Staniland, who has nothing to do with research, not even with academic departments, he's not a DVC of any college, there is no indication here how he responded, if he responded at all to your E-mail.  I don't think we should admit, Madam Chair, any averments or insinuations made about Professor Staniland without us actually asking Professor Staniland to come as a witness.  ‑‑‑  Can I draw your attention to one of the questions that I posed in the E-mail.  I asked who could fund this trip.

Yes.  ‑‑‑  And then obviously if he would have said the research office or you should go to the dean of research, then that would have been followed, because I asked the question, who could fund such a thing, because it's not a usual academic production.

CHAIRPERSON   So, why would you want to submit this letter?  What would be the purpose of the letter, Mr Pithouse?  That is the issue now being raised by ...[interjection].

MR PITHOUSE   No, it's just that the prosecution argued earlier that he'd made no attempts to seek funding from the university, because he was not a signatory to the letter that Sally and Tin Tin had sent through and ...[inaudible].  So, Fazel just wanted to show that in fact he had made various attempts ...[inaudible].

PROFESSOR EITELBERG   I don't recall having made a statement that he made no attempts to get funding.

MR PITHOUSE   Yes, that was the point of ...[inaudible] Sally and Tin Tin's request and the various discussions about that, and if we assumed it correctly ...[inaudible].

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Do you want to sustain your objection, Professor Eitelberg?

PROFESSOR EITELBERG   Not necessarily, I think I've clarified the lack of a point in here.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   And new information came out which is also not altogether ...[inaudible].  ‑‑‑  Are you talking about the dean's letter.

[Inaudible]... letter, and you actually did apply and it happens every day at the university that requests for funding are refused because funds are very limited.  So, it's neither here nor there.  Okay.  Now, I need to follow one line of thought here, a relatively short one.

MS UNKNOWN   I think they switch off the ...[inaudible].

CHAIRPERSON   Oh okay.  Is it switched off?

PROFESSOR EITELBERG   It is.

MR PITHOUSE   It automatically ...[interjection].

MS UNKNOWN   Yes, it goes off at a certain time.

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible - speaking simultaneously]... in February you know, you're cool the whole day and then suddenly at 10 o'clock at night you're sitting in your office sweating.

CHAIRPERSON   Okay, my apologies, Professor Eitelberg.

PROFESSOR EITELBERG   No, that's okay.

MS UNKNOWN   Can we just help the Chair find her thing.

CHAIRPERSON   No, no, it's okay.  Please proceed, don't worry.  Okay proceed, Professor Eitelberg.

PROFESSOR EITELBERG   Yes.  When Mr Pithouse led his witness Mr Fazel Khan about the counts 1, 2 and 3, the particulars of the counts 1, 2 and 3, Mr Khan had admitted that he was wrong and that he would no longer speculate like that.  That means, and I just wanted your confirmation, that you actually did speculate before.  Based on what you know now, you would not speculate.  Does that mean that you speculated when you made these allegations?  ‑‑‑  No, they have denied saying it.  There's a difference between changing my view and them saying something at that stage and later, after they were faced with fear and intimidation, they changed their view because they felt that their jobs were threatened.

Is it not true that you used the word "speculated", and that's your word because the statements that you made to the newspapers, I'll just take an example, "There was a clear decision that you should not be in the ukzndaba and this was dirty revenge for your actions during the strike"?  You admitted that this was wrong and then it would now be a speculation if you continued making that statement, because it's based on something that you cannot prove?  ‑‑‑  I cannot prove it now because I was relying on what ...[interjection].

Could you prove it before?  ‑‑‑  It was three people who told me this ...[inaudible].

Could you prove it because the three people are still existence?  ‑‑‑  No, it wasn't a fact, it was based on their opinion or based on what they had told me.

But you stated that it was your belief.  ‑‑‑  No, I believed in what they said was true.

Yes, but now you called that a speculation?  ‑‑‑  No, it's not that I call it a speculation, but I'm saying at that point I believed what they said was true.  Now they are denying it.  So, I cannot ...[inaudible], that would be a speculation.

Do you understand what speculation is?  Isn't speculation something based on unproven facts?  [SECOND T5A CONTINUES AS FOLLOWS]... there would be speculation if you now continued making a statement, for example, that there was a clear decision that you should not be in the ukzndaba and this was due to revenge for your actions during the strike, but what is the difference between now and then when you made that statement?  No facts changed from then to now.  No facts changed, the facts are the same, and speculation means that making a statement or taking an action based on unproven facts.  ‑‑‑  No, at that point, if three people told me this cup is white, I believe it's white, it's a fact that it's white.  Now, it doesn't change what the colour ...[interjection].

There was no ...[interjection].

CHAIRPERSON   Let him finish, Professor Eitelberg.  ‑‑‑  It does not change what the colour of the cup is, that is a fact, but now these people are saying no, it's blue, I can see it's blue.  I cannot say no, well the cup is only white.  It's not that clear, it's confusing.  It's not clear.

PROFESSOR EITELBERG   Well, let me try another way.  The management of the university had used a vulnerable Ms Giles, an employee of the university, to get back at you because of your involvement in the strike at the university.  Do you admit that to continue to make that statement would be a speculation?

CHAIRPERSON   Professor Eitelberg, I don't want to tell you what to ask, but my understanding is that Mr Khan has already indicated to all these 1, 2, 3 in these allegations relating to the article, except on one count relating to the funding, that he now has a different view in view of the information that he now has, that is that he now accepts that there was not a concerted attempt to exclude him, and I think repeatedly Mr Pithouse said it was probably an error you know, even with Ms Sally Giles, she didn't understand the impact of what she was doing.  But remember Mr Pithouse took him through each and everything.  I don't know if you want to retroverse that.

PROFESSOR EITELBERG   Okay.

CHAIRPERSON   Am I correct, Mr Pithouse?  So, I'm not sure if you have another reason for raising those issues, because he in effect has said that what he said then, now he accepts that it is not accurate now that he has been given the information.

PROFESSOR EITELBERG   I was trying to get Mr Khan admit that actually their statement of belief is the same speculation in this context.

CHAIRPERSON   I'll let you continue.

PROFESSOR EITELBERG   But ...[interjection].

CHAIRPERSON   No, no, no, continue because maybe you are going to ...[interjection].

PROFESSOR EITELBERG   I don't think I'll get him to say that, so I need to stop there.

CHAIRPERSON   Okay.  The only thing he didn't admit was the funding you know.

MR PITHOUSE   Well, there was also I mean, he said that he still has the same perceptions about the newsletter.

CHAIRPERSON   Yes, yes, that it's a propaganda outlet.

PROFESSOR EITELBERG   And I don't want to pursue that perception ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Well, there's contrary evidence.

PROFESSOR EITELBERG   I will make my statement afterwards, yes.  It's not always productive to pursue things in an argumentative way.  There is something more important I need to pursue rather than wasting energy.

MR PITHOUSE   [Inaudible].

PROFESSOR EITELBERG   [Inaudible].  You have stated on at least two occasions today and it has been put to the panel by your representative on Thursday as well that various things upset you and made you angry.  You admitted or you stated that when you left Sally Giles' office, even though outside you laughed, but inside you were upset.  Then when you thought that the reason for the lack of mention of you in that article was because Professor Chetty would not want you to appear in the newspaper, that made you very angry and upset.  How could you have forgotten such an upsetting event or occurrence in Sally Giles' office and ignore it totally when you made these statements to the newspaper about - they all indicate your interview, pardon our ignorance, but your avoiding this upsetting knowledge that it was actually Sally Giles who removed you from the picture in your presence?  How can you explain that?  ‑‑‑  I mean I never made any direct comments.  The comments that I made were my views on why that would happen, in what context that would happen.  I didn't say that Sally Giles didn't do it.  I didn't say that Professor Chetty told Sally Giles to do it, but it had happened and in the broader context or a political context, why would something like that happen and my comments were based on that.

Can I remind you that you never mentioned once in your statements to the newspapers Professor Chetty.  You've made bolder statements, you made "the management of the university had used a vulnerable Ms Giles".  You did not mention Professor Chetty.  ‑‑‑  No, I think they did not mention many things that I said.  They quoted certain things.  I mean it captured basically what I was saying, but it's not like ...[interjection].

You admitted that these are true reflections of what you've told the newspapers.  ‑‑‑  It's a true reflection, but it's not my exact quotation of word for word.

Okay.  ‑‑‑  So, if I said management, Professor Chetty is a member of management.

One of many, and not ...[inaudible].  He's just the spokesperson, but you are the spokesperson for COMSA and it was made clear to us that you are not the senior leadership of COMSA, but that's besides, my point is how could you ignore or forget such an upsetting event, or are you saying that it actually wasn't so upsetting?  ‑‑‑  No, I didn't say that I forgot about it or how upset I was or not, I'm saying that why did that kind of event have happened.  Why would she have done that kind of an act, and I commented on that.

Is it not then proper to ask Sally Giles why she would have done that?  Did you ever ask her?  ‑‑‑  Yes, we had that discussion of why she would do it.  Why would there be such censorship and she ...[interjection].

Sorry, you testified that you did not ask her when she did that.  ‑‑‑  Yes.

And you did not ask her, there is no statement that Mr Khan asked Sally Giles to explain why she did this before these statements to the newspapers.  ‑‑‑  No, I did not discuss it before, but now that we've discussed this issue of ...[interjection].

But you have stated that it was upsetting and that you did not forget.  ‑‑‑  It was upsetting.

And you did not forget?  ‑‑‑  No, I did not forget.

But it so conveniently happened that you did not mention it to the newspapers that you actually knew who did it?  ‑‑‑  We did discuss that, but it didn't go that far that I ...[inaudible].  It was not about whether Sally Giles physically airbrushed this photograph, it's a much broader question and the comments are much broader.

No, the statements are very specific.  I don't think I need to raise it to you.  These statements are very specific.  You made them, you admitted that you made them, you know which the statements are.  They are now proved.  They are proved allegations against the management of the university, not against Professor Chetty and you cannot deny that.  You knew that they were such and they are specific about you having been taken out of the picture.  I put to you, is it not true that you were so upset that you looked at an opportunity to get back at the people who you think upset you?  ‑‑‑  No, it was not an opportunity.  How is that an opportunity?  I don't see it as an opportunity.  If somebody asked me to make a comment in a newspaper, I do not ...[inaudible] go and pursue something.  That would be creating an opportunity.

No, but I did not say this.  The fact that somebody asked you, while you were upset and angry, would it not have been simply that you let your angry lead you to make these statements?  ‑‑‑  I believe what was stated at that time is that why did this happen.

Well, was your belief not ...[inaudible] by your anger?  ‑‑‑  I was ...[inaudible] and I was upset.  I think ...[inaudible] and I was influenced by my emotions.  I think it's quite normal, it's human nature.

I'm not judging that.  Coming now to - I will ask you.  The time point, or the possible time point of the leaking of the management and related issues task team document to the newspapers, I heard that you deny having done so, but is it not true that it coincided in time with the days where these statements to the newspaper were made in counts 1, 2 and 3?  ‑‑‑  The time line would mean that the article came after that 15th to 19 September yes, an article in terms of time indeed came after that.

When was the reply - all right.  I refer to the document No 9, the enquiry from Amelia Naidoo which refers to these documents.  That was dated 13 September.  Isn't that around the same time when these allegations that you admit were wrong were published, that is actually a couple of days before the dates where the allegations against the university were made by you to the newspapers?  Isn't that the same time?  ‑‑‑  Yes.

Okay.  Do you accept that it is at least highly suspicious that there is this coincidence between someone having leaked this document and you having made these statements to the Mail and Guardian and the other newspapers?  ‑‑‑  Is that a coincidence?

Is it suspicious that there is this coincidence?  ‑‑‑  I mean suspicion depending on what sort of trust you have.  If you don't trust somebody then you will be suspicious.

No, in fact I'm going to reflect on the points a little later.  Do you accept that it's highly suspicious that at about the same time when your statements were made to the newspaper and appeared briefly after that, there happened to be a leak of that task team document?  I'm not saying that you leaked the document.  ‑‑‑  Okay, sure.

Okay.  I'll come back to that.  Is it true that you're actually a person who takes a great pride in your achievements?  ‑‑‑  Taking pride in my achievements of myself ...[inaudible].

Yes.  Is the achievements of your struggles, your ...[inaudible] when, let me put it this way, does it make you feel proud when a book is dedicated to you?  ‑‑‑  Well, I think it's a little bit of acknowledgement.

But do you feel proud?  ‑‑‑  I don't think I'm proud of what had happened, and I don't think I'm proud in the context of what is said, but I am grateful and appreciate the support of my colleagues.

There's an E-mail that was submitted about you and your activities with effect to the shack dwellers.  Does it make you feel proud that a number of people hold you in such high esteem?  ‑‑‑  Again I think that in this context, you're talking about me being charged or being disciplined and I'm not really happy about being disciplined.  I'm not really - I mean it's quite a confusing feeling that whilst I don't wish the people be silent about it, I'm not very happy to see my name being in lights, especially in a negative light or in ...[inaudible], but it's quite a confusing feeling.  It's not like I'm very happy and proud that my name is ...[interjection].

But if your name appears in a positive light, like your film, yours together with other people getting screened in various gatherings, as we were talking, I mean I lost ...[inaudible].  ‑‑‑  Yes, I think this is quite an achievement.  [Inaudible].

When you got angry, you had big disputes with certain sections of the management, as you put it, you had conflicts within COMSA with Petro Nortje for example, and then this leaking of the document comes up, did you take it seriously?  ‑‑‑  Did I take the leaking of the document seriously?

Yes.  ‑‑‑  Yes, we made a statement about it and we as an organisation were prepared to condemn it, and we were asked on record, I mean in the management meeting.

Do you accept that it is a very serious matter?  ‑‑‑  It is a serious matter.

How then do you explain that you joked about it when you were directly asked whether you leaked it?  ‑‑‑  We were joking about who would leak the document, and the conversation or when and where did that conversation happen, that was in a conversation in a telephone call late at night between Gill and myself.  I mean in that context, after hours having a discussion about the union and comparing notes about what happened, it's in a different context, it's not in a formal meeting ...[inaudible].

But you have been in a conflict situation for a long time, you were aware of your personal conflict with certain sections of the management as you put it, you were aware that you were under suspicion of having leaked it.  Now, perhaps you live alone, there may be others, how can you take it so lightly that you joke about it?  Is it not rather that you seek acknowledgement within your own circles about your achievements and you bragged about it, that you had a problem, you challenged the university, even going as far as leaking the document?  Is it not possible?  ‑‑‑  I don't think that is possible in terms of joking and bragging about the document.  I mean I just said I think it's a serious thing to leak the document, but I mean in the context involved, which you are saying that this happened, the context is quite different, is that we finished the report, we took almost six months and it was supposed to go to council.  It was withheld from council and we also discussed that it was withheld from council for more than two months and it still up to this date has not gone to council.  So, we have discussed the document and we think that it's quite serious.  Obviously in an informal discussion we would talk and joke about things.  I do not think that I would brag about an involvement, but we would certainly have discussions or even speak or gossip or whatever about certain issues, but that has been ...[inaudible].

Madam Chair, I'm not pursuing questions further.  Thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Thank you.  I have one or two questions.  I don't know if you want to ask ...[interjection].

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Pardon?

MR PITHOUSE   Do I respond to his questions first or do I wait for you to ...[interjection].

CHAIRPERSON   I think you can use your questions because I might be answered.

MR PITHOUSE   Okay.

PROFESSOR EITELBERG   No sorry, Madam Chair, can you please ask Mr Pithouse not to respond to my questions, but to re-examine.

CHAIRPERSON   No, and I'd like you to just examine on issues where you think Mr Khan may not have been clear and you want clarity.

RE-EXAMINATION BY MR PITHOUSE   Ja, I've just got a few things ...[inaudible].  Fazel, have you at any time drawn your ...[inaudible] to issues that would ...[inaudible] other people, management, whoever clarifying your position on this sort of matter now, have you ever retracted that?  ‑‑‑  No, up till this week, I mean I was in conversation with the vice‑chancellor, up till this week I was making a similar statement.

So, your ...[inaudible] stands?  ‑‑‑  Yes.

Fazel, you were asked why you had not told the media that you had seen Sally doing the airbrushing and it was put to you that that was odd because you felt emotional about it.  Your answer to Prof Eitelberg was that not everything that you had discussed was reported in this article, that they had just taken fragments of a larger discussion.  In your discussion with journalist did you mention to them that you knew that Sally had done the actual physical, I was going to say airbrushing again, but I mean cropping?  ‑‑‑  Yes, we had discussed that.

I mean in your view, that point, was the issue who had physically done the work or was the issue who had given the instruction or create the impression that resulted in ...[inaudible] and done it?  ‑‑‑  No, not at all.  It was about the result and the outcome.  I was trying to have the understanding of why this has happened.  You know, in the days that when you're trained as a scientist you see things like in one line and you don't think laterally or ...[inaudible], you just think in one line, that there has to be ...[interjection].

In a series of causal.  ‑‑‑  Ja, and now being trained as a sociologist it teaches you to think holistically and to have this thing, and when people say it's not an exact science, that's not true.  It's actually more holistic.  So, you cannot see people as non-political figures and we're ...[inaudible] in the university, we're not just tables and chairs and whatever.  You have to see them in a very holistic manner as human beings, as people, as human resources.  You've got to have that kind of view.  If you have that kind of view then you have to see things not just in isolation.  You cannot just see Sally sitting at the computer airbrushing.  It doesn't work like that.  You've got to see the whole picture, the broader picture of the whole climate at the university.

Okay.  It was put to you that it could be suspicious that the questioned document that has been leaked was leaked at a similar time to which your comments that are also in question were being reported in the newspapers, but I would like to ask you, I mean your comments ...[inaudible], but is this an isolated incident of the university getting bad press or has there been a lot of bad press for a long time?  ‑‑‑  I won't say bad press because I mean, people have different views, it depends what kind of ideology you follow.  If you have a management ideology then you'd see that bad press, ...[inaudible] what is your interpretation, ...[inaudible] but from a kidney transplant to a microwave ...[inaudible] to degrees now, this sex scandal, there's all sorts of ...[inaudible] that would be bad press, negative press or maybe the university to ...[inaudible] far more greater consequences.  I mean a kidney transplant, organ transplant to ...[interjection].

You mean organ trade.  ‑‑‑  Organ trade.

Because transplants ...[inaudible].  ‑‑‑  Sorry, sorry, organ trade to the degree scandal now, that is far more ...[interjection].

Okay, so ...[inaudible] that there's been a lot of publicity that could be seen as bad.  Now, is it the case that this leaking of the document is a sort of one-off thing, or have a lot of documents been leaked over the last year or so?  ‑‑‑  I think this week alone the Bawa report which was mentioned in the press and my assumption is that that was leaked, and that was from a senior council member or four council members as well as from the degree scandal.  That was from members of the management only who had that document.  Council members, executive members also leak documents.

So, it's your testimony that (a) leaks are regular occurrences and (b), that they also occur from management and council?  ‑‑‑  Yes.

Okay.  Therefore given that bad press and leaks are both regular, would it be more a sort of general trend of things rather than a suspicious coincidence that some bad press occurred about the time that another leak occurred?  ‑‑‑  Yes, and I don't think that it's exactly at that time.  It could be a few days difference or one or two weeks, but the date of the article is not the same date as the date of the local film incident.

Okay.  So, it's not in your view ...[inaudible] suspicious?  ‑‑‑  No.

Okay.  Just the last point, and this is about joking.  I mean as you said, you've studied science and you've studied sociology.  As a sociologist, I mean in microsociology where local relationships are ...[inaudible], is it not - sorry, I need to try and phrase it ...[inaudible].  Is it in your view typical for human beings to joke about very stressful stuff ...[inaudible]?  ‑‑‑  Well, in a South African context about race, I mean if you make jokes about race in the last years, that would have been one of the most ...[inaudible - speaking simultaneously].

[Inaudible].  ‑‑‑  Now you can make jokes about Schabir Shaik and Tony Yengeni, I mean.

Is it not the case that people often cope with traumatic things through jokes?  ‑‑‑  Yes.

Is it not the case in your view just in your own personal view or as a sociologist, I don't really mind how you choose to answer the question, is it not the case that people have very different modes and forms on relations and that you can be extremely serious about something and one ...[inaudible] but in another context that's not serious, that's not formal, it would be possible to engage in a different way?  ‑‑‑  Absolutely.  You could be sitting on the beach ...[inaudible], even at home or you're sitting in your office or you're sitting in a formal meeting ...[inaudible].

How have you found this whole DC experience?  Have you found it stressful?  ‑‑‑  It's absolutely stressful.

Now, can you imagine a situation outside of here, some other time, perhaps if you and me are sitting on the beach with our families, can you joke about it?  ‑‑‑  Ja, ...[inaudible].

But does that in any way undermine the seriousness and the stress which you're experiencing?  ‑‑‑  No, it's a very stressful event.

Okay.  Thanks.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   I wanted to talk about the conversation you had with the witness, the one with whom you joked about Carl Marx.

MR PITHOUSE   That's right, Gill Manion.

CHAIRPERSON   She said she assumed that you were talking about yourself.  Why would she do that?  Do you have any idea?  ‑‑‑  It's possible that it could have been me, but there were other members of committee that were there.  It's one of the possibilities.  There's eight of those 40 people, I'm one of the possibilities.  [Inaudible].

No, she said she assumed it was you when you said Carl Marx, you're referring to yourself.

MR PITHOUSE   Maybe I can just clarify that.

CHAIRPERSON   No, I think you should let him answer.  Remember she gave evidence and I think Professor Eitelberg said to her, "When he said Carl Marx did you assume", or he asked her, he said, "Why did you", she said, "I assumed that it was him", meaning yourself.  ‑‑‑  I never said that it was me.  I never said that I am Carl Marx.

No, no, no.  ‑‑‑  We had a discussion or a joke about Carl Marx leaked the document.

Yes.  ‑‑‑  That I agree.

Yes, that is correct.  She said ...[interjection].

PROFESSOR EITELBERG   Sorry, again can I just remind you, I asked her whether she understood that Carl Marx meant Fazel Khan.

CHAIRPERSON   Yes, and then her wording, she actually used the word "assumed".

PROFESSOR EITELBERG   Assumed.

CHAIRPERSON   "I assumed it was him", meaning Mr Khan.  My question to you is, why would she make that assumption, because like you say, it could have been any one of the 40 other people?  ‑‑‑  I cannot explain that.

Okay.  The other thing, and this is more clarity, the dates, I remember it's an issue that came up and I was hoping that either Mr Pithouse or Professor Eitelberg would clarify that, but there was a debate with Professor Chetty around the timing of the meeting and I was looking at the E-mails.  There's an E-mail from Amelia Naidoo which was dated 20 September and then the first meeting I think with public affairs around the questions sent by Amelia Naidoo was on 13 September.  When did you first meet with them?  I think there was, and I'm not clear, there was some confusion or some issue raised by Professor Chetty to the effect that they had already talked to you and there's clarity and yet the newspaper still carried the same report.  Am I correct, I'm not sure?

MR PITHOUSE   No, you're quite right.  Prof Chetty pointed out that he, not of the meeting, that he had sent a clarificatory E-mail and then after that the Mercury report appeared.

CHAIRPERSON   To whom did he send it?

MR PITHOUSE   To many people one of whom was Fazel, and he was saying, "How come after you received my E-mailed there was still another newspaper article that came out", but then in the cross‑examination I asked Prof Chetty if he knew the date when Fazel had spoken to the journalist.  He said no, and I asked him if his experience with the media wasn't that sometimes there were delays and he said yes.  So, we kind of agreed on that.

CHAIRPERSON   Okay.

MR PITHOUSE   And I asked Fazel when I was leading him when he spoke to the newspapers and he said it all sort of happened quite quickly and together, and that - but I think the issue is clear.

CHAIRPERSON   Okay, okay.

MR PITHOUSE   It was an issue in the beginning, but it was cleared up.

CHAIRPERSON   Because the last, and I don't understand that the Mercury is dated 19 September and the E-mail from Amelia Naidoo, unless she doesn't work for the Mercury, is dated 20 September.

PROFESSOR EITELBERG   No, the 13th.  Which one are you looking at?  ‑‑‑  There's two Mercury articles.  One is about the ...[inaudible].

CHAIRPERSON   Oh okay.  ‑‑‑  And one is about the local film.

Okay.  No, I understand now.

PROFESSOR EITELBERG   There's two different charges and two different articles.

CHAIRPERSON   Sure, okay.  Then the last issue I wanted to raise, in response to a question from both Mr Pithouse and Professor Eitelberg, you seem to acknowledge impliedly that you, I think the word you used, that you would be critical on platforms within the internal fora and you think you are entitled to be quite critical, and that it was wrong to leak the report.  Much of the statement led by the witnesses you called, I'm not quite sure we can regard them as expert witnesses, but let's say for a minute that we hypothetically regard them as expert witnesses, seemed to suggest that freedom of speech supersedes all other factors, including contractual obligations of confidentiality, and even went as far as suggesting that the university's reputation can be impaired because it is a public organisation.  Do you share those views?  I think what I'm trying to establish, you say that the leaking of report you're opposed to the leaking of the report, does that mean you implicitly acknowledge it, leave aside the question of who leaked it, we know that it's in issue, but you seem to accept that the leaking of that report before it has gone to council and in a way which is not done officially, is damaging to the university, am I correct?  ‑‑‑  You've mixed four different things here.

Maybe you can start the last one, because I think you can see that I'm trying to ...[interjection].  ‑‑‑  Okay.  There's four different things, but let me start from the bottom.

Okay.  ‑‑‑  Is it damaging to the university, and in my view, in my philosophy, my definition of the university is different to the management's view.  They see themselves as the university ...[inaudible - speaking simultaneously].

Sorry, sorry to interrupt.  I don't want to interrupt you.  I know you want to make the distinction.  I'm talking about the university as an institution, not Professor Makgoba or Professor Chetty, I'm talking about the university as an institution.  ‑‑‑  Ja, the question is it damaging to the institution or to the university?

To the institution.  ‑‑‑  To the institution.

As an entity known as the university.  ‑‑‑  Causing damage, I mean is saying something that would be harmful and would be negative.

Yes.  ‑‑‑  And I do not hold that view.  Sometimes you write about something and you are critical about something, then it doesn't mean that it's damaging or negative.  I mean ...[inaudible] in my issues, I work as an academic.  When we write something in a book, the best thing is for me to give it to my peers for them to criticise it and we openly talk about it.  It doesn't mean it's damaging to me.  It helps me to improve.  I mean here we're talking about things openly in the press or in the media, I mean it's not abnormal for my organisation to always speak in the press and it doesn't mean that speaking in the press or speaking about issue about the university in the press is damaging.  I think being open and critical is in a way sort of building a democratic you know, university or society.  The workers only experience democracy in their own workplace.  They do not experience democracy in the whole country.  So, you only experience it here, and we experience it through our trade union.  So, we practice it through them and we don't see that or I don't see that as damaging the university or damaging the institution.

No, no, when I talked about damaging I spoke specifically about the leaking of the report.  I asked you general questions.  ‑‑‑  Yes.

But then I honed in on the leaking of the report.  So, when I talk about damaging, I'm using the report as an example of something which I thought - I'm establishing your attitude, because you said that when you were called about the leaking of the report you were quite shocked, and you participated in drafting a statement condemning that leak, although you ended up not issuing it because there was not agreement on it.  That seems to imply to me that there is an implicit acceptance from you that the leaking of the report is damaging.  So, I'm establishing whether in fact my interpretation is correct and if so, not ...[interjection].  ‑‑‑  Let me go through my thoughts.

Sure, sure.  ‑‑‑  And maybe help me to establish - okay, so I'll just think aloud.

Sure.  ‑‑‑  The first statement is that we are critical in many platforms and internal platforms, but we also critical in the media, we as COMSA.  We are different from the other unions.  So, a different forum for us will also be in the media.

Okay.  ‑‑‑  I think it's a bit different.  Is it wrong to leak the report.  It is unprocedural, it's not the proper procedure, it's not the agreement, it is not in good faith.  The good faith or the procedure which will be is that here we all sit together as a task team, work together, we tried to build a relationship, we spent six months trying to build relationship, we've been very ...[inaudible] and we were all very constructive and we tried our best to respect each other's views and say, "Okay now, we've had this strike, we don't want another strike.  We want to work together.  How can we resolve the governance of this thing.  We sit together and we come up with this report" and then it's supposed to go through, and then this does not go through to council ...[inaudible].

Okay.  ‑‑‑  It doesn't proceed there.  So, that may lend some idea to what's my attitude towards the report not going through, but in terms of procedure, procedurally I mean it was not in good faith in that event.  About the contract, I mean I'm one of the authors of the conditions of service.  I participated in drafting the conditions of service and that is the supreme document.  The other supreme document is the recognition agreement of unions which we have, and I at the very beginning, I said we have the UDW policies and procedures where we go for a very, for example, a very informal inquiry and not like a disciplinary hearing kind of thing.  But the question you're asking is about the contract and the freedom of speech.  Yes, I agree with you that once you sign the contract, the contract is binding and in my view, that contract is what we wanted and that is what we have for our working hours, for all the other conditions of service, our pensions, our bonus or whatever it may be, including disciplinary procedures and not just a grievance procedure, because here specifically what I'm unhappy with is the disciplinary procedure.  It's not following what I perceived as the contract between the union and the university and the procedures that we should be following, and I disputed that.  The freedom of speech, I'm not a lawyer, but I know that freedom of speech is a constitutional right and this is one of the struggles and fight is that we are trying to implement that.  It's similar to the struggle that we have about housing or about security you know, where people are guaranteed certain rights, but it's just not affordable or we're not implementing those things, or the IDPs are just not working for whatever reason, but my understanding of the freedom of speech is a constitutional right which means that it's a very, very broad principle, a very major principle that we need to uphold which cannot be violated.  But it's a very different thing to the contract.  I mean you're asking me is that different or does it supersede ...[inaudible].  It's two different things.  Okay, maybe in my thinking, I'm thinking whatever you are saying or doing is not unlawful, as long as whatever you are saying is not unlawful and it is in line with both parts.  So, you cannot do something that's in contradiction with your contract.  I don't now if ...[inaudible].

Yes, yes.  No, I think I was really following up from what the FXI person was saying, and clearly the issue of freedom of speech, I think Professor Eitelberg raised it, if you write in a journal like this and you disagree with say someone like Professor Chetty on this theory, I don't know, the sociological concepts and you have a very vigorous debate about it, the university would not prohibit that, and even if you have a debate with I presume Professor Makgoba on matters which are academic, even matters about governance of the university, that within the university and within your forum in the union you can have that critical engagement.  I presume that that would mean that freedom of speech would mean that you would be able to have those engagements without fear of persecution?  ‑‑‑  No, I think there's two parts to that.  One is that the management is very clear that we must not criticise management.  They've made that statement in the press in a recent article and repeatedly at forums that we cannot be critical of management.  We can talk about our research, but don't be critical of management.

Are there forums that members of staff engage management on?  ‑‑‑  Yes, in senate, in the institutional forum, in the vice‑chancellor's thing and the lived experience is that the minute you be critical or you talk about the cricket box, or you talk about the degree scandal, whatever it is, that people are now victimised and threatened and intimidated.  That is the trend and that is what we've established and agreed with the management, that that is the current trend.  Intimidation and bullying which I term ...[inaudible] leadership, which we agreed that needs to change to a democratic ...[interjection].

And I presume that the senate report, the one that was leaked, that was going to be discussed by the senate?

MS UNKNOWN   No, it wasn't the senate report that was leaked.

PROFESSOR EITELBERG   It was the council subcommittee on management and related issues.

CHAIRPERSON   Yes, okay.  So, that is the one that is still going to the council?

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   Okay.  I just wanted to find out one last question.  When did the actual leaking of that report take place, that is the report referred to in charge 4?  ‑‑‑  [SECOND T5B CONTINUES AS FOLLOWS]  There's an editorial on the 20 something.

Okay.  ‑‑‑  It was after that that the unions and management ...[interjection].

PROFESSOR EITELBERG   Can I have a point of clarity.  It's the Mercury article on 25 September and then on the 26th, but the first indication was document No 9, enquiry from Amelia Naidoo, on 13 September refers to that document.

CHAIRPERSON   So, it's assumed that by then already the document was available.  So, in the middle of the other issues around the photograph.

PROFESSOR EITELBERG   The university can't say when it was leaked, but it was ...[interjection].

CHAIRPERSON   Okay, by 13 September it was already.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Okay.  Just one last issue around Miss or Mrs Nortje.  When she spoke, she said that - you gave evidence that she consulted you in the drafting of the statement and she regularly called you when she needed to do something and she consulted with you, and you say you spoke to her and you had several phone calls and this was at the time that this was an issue around the leaking.  That doesn't give me the impression that your relationship was so bad you know, it gives a different - she gave a completely different impression from what you were giving in terms of the state of the relationship.  There is common cause I think that there was some form of tension, but she says it wasn't really with you.  ‑‑‑  I wouldn't go and have a beer with her, I mean ...[inaudible].

Yes, but you would continue speaking to her?  ‑‑‑  But I maintained a professional relationship.

And she consulted you on this occasion about the statement?  ‑‑‑  She has to because we work in the same union.

Okay.  ‑‑‑  She cannot go and make a statement on her own.

Okay.  ‑‑‑  I mean there has to be consultation and it has to be maybe in the form of a Round Robin to say do we support the Christmas bonus.

Okay.  ‑‑‑  So, that's a completely professional relationship.

Okay.  I have no further questions.

MR PITHOUSE   Can I ask one question?

CHAIRPERSON   Okay.

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   It's just this issue of what Fazel thought about the leaking.  You were asking whether it was a bad thing.  I mean when you were speaking first, I got the impression that you gave an answer to that question which is interesting and I think it takes us through ...[inaudible].  So, I'm going to put it to you in simple English, because it's ...[inaudible] and you can tell me if it's accurate or not.  I mean I am under the impression that you are saying that the leaking was bad and that you participated in writing a document that states that and so on, not because of the legal considerations or contractual considerations, but because you in effect along with others spent a huge amount of time in this process of developing a shared understanding with management and that it was just loyalty to that process rather than a contractual or legal issues that had ...[inaudible].  Is that understanding correct?  ‑‑‑  [Inaudible].  We did that together as a team, so you've broken the team up.  Now, you're becoming the football manager you know, ...[inaudible].

Okay.  [Inaudible].

CHAIRPERSON   Ja, no look, I was really trying to establish around the issue of damage and he doesn't have to agree or disagree with me.  I just wanting to establish his attitude to some of the allegations or the assertions or the views expressed by your witnesses, witnesses that spoke on his behalf, that seems to imply that the university can't suffer damages no matter what beliefs are.

MR PITHOUSE   Sure.

CHAIRPERSON   And that in any case, even if they do suffer damage, it's par for the cause.  I wanted to establish what his approach would be because I got the impression earlier on that he said the leak was damaging for whatever reason, but it was damaging for the reputation of the university, I don't know.  So, you seem to be saying now you were upset because it damaged the trust that had been built up, not necessarily that it damaged the reputation of the university?  ‑‑‑  You see the different parts okay, of which one of them ...[inaudible] is how do you measure damage to the institution or the university.  We heard earlier that there were comments about the funding and we ...[inaudible] doing detailed analysis of the funding and we measured the university in terms of student funding, government's funding, bursary income, donor funding which is a small percentage ...[inaudible].  The majority comes from the government funding and the students, and what influences those factors and what has a major impact in what we've agreed with the management now is a completely holistic approach in terms of ...[inaudible] the approach.  How you would grow the university is to have an approach which is holistic and would increase income in various ways, even in terms of publishing articles.  If I publish an article I get 20 000, but the university gets X amount, if I produce a PhD the university gets 500 000.  So, it's worth like, sorry to say, in terms of commercialising, if we produce 10 PhD students that would be R5 million.  So, I mean if you want to bring money in then we should rather focus on that kind of producing PhDs and ...[inaudible], I mean which is commercialisation, but that is how you would generate income.  That's one way of looking at it.

But reputation is far more than just money.  ‑‑‑  Yes.

So, I thought that was just one ...[interjection].  ‑‑‑  And one of the ways which we look at it is the student numbers, and one of the things that has happened now is the capping of student numbers and that has come through your management and through the government, where they have capped student numbers and that has had a negative effect ...[inaudible], because we're supposed to have 43 500 students, we actually now have just under 40 000 students.  So, I think that ...[interjection].

PROFESSOR EITELBERG   Madam Chair, I don't know where this goes, because it really is completely a one-sided discussion and an uninformed discussion of what makes the university work and what are the student/staff ratios and why the government has capped the numbers and what's the standard of teaching and what ...[inaudible].

MR PITHOUSE   [Inaudible]... donor funds and other student income that will depend on what happened in the newspapers.

CHAIRPERSON   Ja.

MR PITHOUSE   I think he's just trying to answer ...[interjection].

CHAIRPERSON   You see, my question is not, because I think reputation is broader, I really was trying to explore the concept of reputation.  My reputation and your reputation in your environment or with a journalist who was here from ukzndaba was saying he was concerned because his reputation as a journalist, if he wrote something that was faulty or not correct, he was concerned.  So, whether it's an institution, what we say in law a natural person or a legal person, it is accepted in law that you have a reputation.  Now, if I'm saying the university, I'm taking it in the broader sense, not in the legal sense that if I want to be attached to a particular institution, I want to feel proud that I'm part of an institution that is held in high regard outside the walls of the institution, but if you constantly have stories in the press about the institution, that it's mismanaged, and I'm not using this, you know, there are various institutions, for instance the Department of Home Affairs you know, though that may be a long shot, but I mean there are so many stories about the Department of Home Affairs, I don't think people who walk in there every day they are not proud to be part of that, and a university is even more important because you also attract students.  You want to say, "We have the best scientists in the world", like UCT and you can do that quite well and then you could have one part of the university that doesn't function properly and things happen there, degrees are handed out.  So, I'm using that as an example, and if things are said about the university that are not true or that are distorted, in other words, a university has a reputation and that reputation can be damaged, and that reputation is not purely, what is the word, it's not purely measured in terms of monetary, "Can I get donor funding", it's but one of the things.  It's also about do the lecturers who work here, do they want to be attached to a university that is seen as chaotic, and do the students want to come here you know, and so when I say reputation in terms of the institution, my question to you was a question, as I say, leaking that report and something that has not yet been discussed and debated, do you believe that it's damaging to the reputation of this thing?  I mean you don't have to say yes or no.  ‑‑‑  Exactly, I think let me make a quick reflection of my own personal choice.  I chose UDW in the 90s, because we came from a history of strike and protest and of critical engagement, and I did not want to go to Natal University which came from high standards so-called, because that was my perception ...[inaudible] certain view.  High standards in terms of what?  It's not a first world country, but in terms of the society and the community they do virtually offer no community work, but UDW was a leader in terms of strikes, protests and people might see that as chaos and chaotic or whatever, but I saw that as being a place of critical engagement ...[inaudible].  So, I chose to be in a place and I chose UDW because I believed that that is what I wanted, that is what I saw ...[inaudible].

And so you'd be proud to be associated with that?  ‑‑‑  Yes.

And in those days the issue of struggle and things was very important.  The things have changed slightly, but for then that was a university that someone like yourself would be proud to be associated with.  Anyway, I think we quickly have to - sorry, Professor Eitelberg?

PROFESSOR EITELBERG   I also request a question of clarity on the material that came out during your questioning.

CHAIRPERSON   Okay.  Can you just tell him that I'm coming.

MS UNKNOWN   Yes, I don't think he's going to wait.

CHAIRPERSON   No, no, it will be five minutes and I'm out.  I just want to talk about the way forward.

MS UNKNOWN   Has he gone?  Ja, he's gone.  He's not prepared to wait.

CHAIRPERSON   When did he come?

MS UNKNOWN   He probably got there at 9:00.

CHAIRPERSON   But we didn't know, but look we can't, this is important.  Okay.

PROFESSOR EITELBERG   If it wasn't improper, I would offer to take you.

MS UNKNOWN   I'll take Christine.

QUESTIONS BY PROFESSOR EITELBERG ARISING FROM CHAIRPERSON'S QUESTIONS   It came out as a result to the Chairperson's question that, Mr Fazel Khan, you actually took part in drafting the conditions of service of the university, is that correct?  ‑‑‑  Yes.

Then you must be aware that annexure B to those conditions of service, four pages of that, prescribe in great detail the procedure to follow grievances.  Are you familiar of the gist after step No 1, there is a time or place where a staff member and union prepares notes of grievance for personal use?  Now, you as a person who was involved in drafting that document, you as a person who is quite high up in the union, how can you pretend you did not know that, that you were instructed to follow that grievance procedure when you had a grievance against Professor Chetty or anyone else for that matter in relation to the article you have sent out?  ‑‑‑  I didn't dispute having ...[inaudible] grievance procedure, I disputed about the disciplinary procedure.

No, no, why did you ignore it, because clearly you went to the newspapers before you ...[interjection].

MR PITHOUSE   No, he didn't say he went to the newspapers ...[inaudible].

PROFESSOR EITELBERG   Sorry, ...[inaudible].  You spoke to the newspapers and that you aired your grievances with the newspapers before having followed this procedure.  ‑‑‑  [Inaudible]... there's nothing that ...[inaudible] that I was speaking to the media.  There's nothing wrong with speaking to the media.

But there is some ...[interjection].  ‑‑‑  There's nothing written down we've agreed on what the policy and about speaking to the media.  It's not in the conditions of service.

It's a guide for grievance procedure and grievance form.  Did you follow that grievance procedure?  ‑‑‑  Speaking to the media is not part of that.

I know, that's why I asked the question.  Did you follow the grievance procedure here?  ‑‑‑  It's not there and ...[inaudible].

My question is, did you ...[interjection].  ‑‑‑  It's not there.

Okay, let me put it differently.  Did you attempt at least to follow this grievance procedure?  ‑‑‑  But that was the conciliation meeting with Chetty.

Did you approach the person immediately in charge of you?  This is the step ...[inaudible] of step No 1.  ‑‑‑  In this context that would not apply because that will be my school director ...[inaudible] unless he is not here.  It would be his line manager which would be the vice‑chancellor.

Did you attempt to follow that procedure?  ‑‑‑  I could not go to the vice‑chancellor ...[inaudible].  You can't go to mediation.

Did you consult a union as it says here to follow the grievance procedure?  ‑‑‑  Yes, I went to my union and my union organised the conciliation meeting.

We agreed that it wasn't a conciliation meeting.  ‑‑‑  No, we didn't agree that.

All right.  There is no conciliation meeting here.  You did not follow the steps, I put it to you.  ‑‑‑  My understanding is that I tried to ...[inaudible].  The principle of the grievance procedure is try to resolve things amicably or try to resolve things internally, because what ...[interjection].

It's not general, it is very detailed.  Did you follow the steps?  ‑‑‑  No, that is ...[inaudible] as an academic lecturer I'll be following the steps.  This is a union PRO who has a problem with the university voice.

No, I'm referring to you as a researcher having a problem of your name not appearing in an article ...[inaudible].  Is that not academic?  ‑‑‑  [Inaudible].

Well, you can't chose both sides.  ‑‑‑  [Inaudible].

Okay, I have no further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

MR PITHOUSE   I've just got the last one.

CHAIRPERSON   Okay.

RE-EXAMINATION BY MR PITHOUSE   Fazel, in your understanding of the conditions of service, as someone that helped to draft them and worked around ...[inaudible] for some time, is there anything there that states that if there's an issue that a staff member has and they get a phone call from a journalist, that they should not speak to the journalist?  Is there anything at all that states that?  ‑‑‑  There is no rule, there is no policy, there is no procedure about speaking to the media.

Thank you.

NO FURTHER QUESTIONS BY MR PITHOUSE

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

CHAIRPERSON   Thank you very much for what was a very, very long - no, I need this on record.

MS UNKNOWN   Yes.

CHAIRPERSON   Thank you so much.  I think both Mr Pithouse and Professor Eitelberg, you have been excellent lawyers.  I must say I'm very impressed with the way you handled yourselves and the thoroughness in the questioning, and I just hope you don't mind my interventions, they were mostly aimed at trying to get clarity and more focus.  What I would like to propose now is how we proceed further.  I've decided that the best way for all of us is to wait for the transcripts.  The transcripts will be given to both yourselves and you will then make closing submissions.  I think from the point of view of the university, the university should establish factually from the evidence that they've led that they have shown on a balance of probability, which is this thing, that the charges have been proved.  Conversely Mr Khan and his representative should show us why the evidence led here is not sufficient to satisfy the charges.  I think you must extract those things that assist your case, and I think you also should argue, where you can, the law.  Professor Eitelberg has submitted various cases.  On your side, you've submitted some case law.  You can respond to them, make submissions.  I'm particularly interested, and I know I've asked the question, maybe Mr Khan is not in a position to argue it, but if you need to deal with the issue of damage, the reputation of the university, because it's a separate element, especially since your witnesses, Mr Pithouse, has argued that really it's hardly likely that an institution such as a university can be damaged by a report.  I'm not sure whether that - he said it's a statement.  Remember I asked him what authority is there for that.  I think you won't find legal authority for that, but if you want to make any submissions on that please do.  Probably it's more in the domain of submissions than a question I can ask from Mr Khan.  I think timing, I've tried to talk to Phyllis and at this point there is 20 tapes and she's told me that ...[interjection].

MS UNKNOWN   No, there's eight tapes and it takes me a minimum of five hours.  So, I'm not going to do it in time.

CHAIRPERSON   We'll try to talk during lunch about just times and we thought that it would take until next Friday which is, I don't have a calendar.

PROFESSOR EITELBERG   1 December.

CHAIRPERSON   No, no, it's 1 December the day after tomorrow.

MS UNKNOWN   Yes, no, it's not the 1st.

PROFESSOR EITELBERG   It's the next Friday.

MS UNKNOWN   I could never do that in two days.

CHAIRPERSON   It will be the 8th.  I'm still hoping that I could ask Shane to ...[interjection].

MS UNKNOWN   I'm going to try.

CHAIRPERSON   Yes, and I'm very grateful.

MS UNKNOWN   If the voices are a lot clearer than the other it will be quicker.

CHAIRPERSON   Ja.  So, if she has it on the 8th, what I'd like to do is give you three days to respond, because I think you can prepare some stuff now.

MR PITHOUSE   Sorry, what is Friday?

CHAIRPERSON   8th.

MS UNKNOWN   No, the 8th is a Wednesday.  The Friday is the 10th.

PROFESSOR EITELBERG   Are you looking at the same ...[interjection].

CHAIRPERSON   No, no, it's not.

MS UNKNOWN   Oh, I'm looking at November, sorry.

CHAIRPERSON   It's the 8th next Friday.

MS UNKNOWN   Yes, it's Friday the 8th.  Sorry, you're right.

MR PITHOUSE   Would that be three working days?

PROFESSOR EITELBERG   No, don't worry, the university's definition of a day is a working day in student rules.  [LAUGHTER]  I happen to be the chairman of the university's rules committee.

MR PITHOUSE   We have common cause ...[inaudible] working days.

MS UNKNOWN   The things is, what I can do to help you is, as I complete a tape I can send it to you.  I can send it to all of you and then at least you've got something to go on with as I go along, and I can keep passing the tapes.  So, the last part of the discussion which is Fazel's, unless I start with Fazel's, I can start with Fazel's testimony first and then go to the beginning.

PROFESSOR EITELBERG   The pagination goes to the ...[inaudible].

CHAIRPERSON   Ja, I think let's do them as they are.

MS UNKNOWN   I can easily, when we do a final document, you know, take Fazel's and put it at the end.

CHAIRPERSON   I think you just try and get through them as we go in order, but the point I think I want us to make, and we can switch this off and just agree finally.  [Machine off/on]  So, if I can just summarise what we agreed.  The transcripts will, the university and Mr Khan, can wait for the transcript because I think that's what you've requested anyway, isn't it?  So, I don't have an objection.  So, the transcripts will be sent to the parties by Friday, the 8th.  By 13 December, that is Wednesday midnight, closing statements will be sent in to me, both from the university and from Mr Khan and I thereafter will attempt to get a decision out hopefully before Christmas.  If the decision is a guilty verdict, then I will ask for submissions in mitigation also in writing.  Clearly if the charges are dismissed then that's the end of the story, and at that time that I do so I will give people a limit.

MR PITHOUSE   Chair, one question about the written closing statements.  I feel like a student asking this question.

CHAIRPERSON   Fine.

MR PITHOUSE   [Inaudible]... asked this particular question, but I think I understand ... [Machine off]
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ON RESUMPTION
FAZEL KHAN
CONTINUATION OF EXAMINATION BY MR PITHOUSE   Fazel, I think we've got a fairly clear picture of your views on the first count.  I want to speak about the second count.  I mean ...[interjection].

PROFESSOR EITELBERG   Sorry, do you mean count No 4?

MR PITHOUSE   Count No 4, ja.  

CHAIRPERSON   Yes.

MR PITHOUSE   [Inaudible].  We had an expert witness about how the breach of this document could be covered by the Protected Disclosures Act and I will make arguments to show that the content of the document fit with the requirements of the Act.  I'm not going to ask you about that, because you are not an expert on this, I'm simply going to ask you questions about the leaking of the document and then you're obviously going to have to just respond to the ...[inaudible].  Fazel, you are testifying under oath.  Did you or did you not leak the document, I'm talking about the task team document dealing with management and related issues, to the newspaper, the Mercury?  ‑‑‑  No, I did not leak the document or the report or the ...[inaudible] report.

Is it your style to leak documents?  ‑‑‑  No, I've acted in this organisation and other organisations.  I have always been open and ...[inaudible] and engaged in - I'm very particular, but I have learnt that it has to be within certain spaces, and certain forums and certain ...[inaudible], that's where you need to speak and I've learnt where to speak and which are the appropriate channels.

Is it possible do you think that a person who is to a rare degree outspoken and critical in those channels could for that precise reason be assumed to be the person who's responsible for leaking a document just because they come to ...[inaudible]?  I mean do you think that would lead people to conclude that you have leaked it?  ‑‑‑  Yes, well one would think that because I will speak to the media often or I would always make comments ...[inaudible] responsible communication ...[inaudible], but there's 40 other people or 40 other ...[inaudible] who also had access to the report and maybe the person who is more silent, who doesn't say anything at all or one of these other people who don't speak to the media could have lied.

We asked previous witnesses about the number of people who had access to the document and didn't get a proper answer.  Is it your testimony that there were 40 people who had access to this?  ‑‑‑  Yes, at least 40 who had access to it.  That's all the unions and management and executive management that participated in the team as well as in the JBF, and the JBF is quite large.

We heard testimony today that Amelia Naidoo, the journalist from the Mercury, phoned you and asked you for the document and that you said no to her.  Is that testimony correct?  ‑‑‑  Yes, I told her that the document is confidential.

Did she phone you again after the document had been leaked?  ‑‑‑  Yes, she phoned me for comments.

Did you give comments?  ‑‑‑  I gave some comments, some very broad comments, but I said that I would not be able to go into any detail because the ground rules specifically say that you cannot talk about specific detail, but the ground rules say that you can speak about broad principles in a normal communication, in a normal channel and in my normal channels, for example, in my union we have mass meetings.  So, I could speak broadly in the mass meeting or to anybody about the broad principles of that document.

So, you were free to speak about the board principles, but not about the contents?  ‑‑‑  Not about the specific details ...[inaudible].

So, your conversation with the media was about the broad principles?  ‑‑‑  Yes.

So, were you surprised that your name came up in Amelia's discussion with other people?  ‑‑‑  I think she phoned the other union members and she also asked me for other union leaders and I gave her phone numbers as well, and she spoke to the ...[inaudible].

Okay.  So, she could have mentioned your name?  ‑‑‑  Sure, it's possible.

Okay.  Now, Petro Nortje came here and testified that you had told her on the telephone that you leaked the document.  Did you have a conversation on the telephone with Petro Nortje?  ‑‑‑  Yes, I had a conversation with Petro.  Whenever there is any issue Petro would phone and try some sort of ...[inaudible] or concepts or my opinion on that and this was also one of them.

Did you tell her that you leaked the document?  ‑‑‑  No.

Did you tell her ...[interjection].  ‑‑‑  What we discussed was the joint statement about the document or about the leaking of the document and we had an agreement and disagreement about what the wording should be, and it was more than one phone call.

Okay.  So, you were discussing ...[interjection].  ‑‑‑  And exchange of E-mails.

You were discussing how the task team - sorry, is it the JBF?  ‑‑‑  No, no, the governance task team.

The governance task teak would respond to the leak.  ‑‑‑  Yes.

And you were a co-author with many others of the document?  ‑‑‑  I think there was about eight of us.

Did that document condemn the leak?  ‑‑‑  At first it was a ...[inaudible] I mean in principle.

So, you are an author of the document ...[interjection].  ‑‑‑  In principle management and the unions were saying ...[interjection].

They condemned the leak?  ‑‑‑  Yes, but they ...[inaudible], but in principle both parties agreed that ...[interjection].

But you did agree to a statement that condemned the leak on the assumption that it would go out and be a public document?  ‑‑‑  Yes.

It in fact never went out, but that was for other reasons.  Okay.  What has the relationship been like with you and Petro prior to your receiving count 4?  Only afterwards I mean, what's the relationship been like between you and Petro?  ‑‑‑  No, I think we've always had different views on various reasons and it has been brought out by both the two people.  I think maybe more so from the strike.  She withdrew from the strike.  I mean how can a vice-president of a union withdraw from the strike because she was not the ...[interjection].

Is that when the conflict between the two of you started?  ‑‑‑  That was one of the most ...[inaudible], the more recent one is on her suspension which was done twice in two different union meetings.

You mean she was suspended twice?  ‑‑‑  No, no, I proposed this earlier in the year.

You proposed her suspension?  ‑‑‑  Yes.

When did you first propose her suspension?  ‑‑‑  A few months ago.

So, a few months ago you proposed in a meeting.  Is that an exec meeting or mass meeting?  ‑‑‑  In an executive meeting, but I did not get all the votes and it was agreed that we should conciliate.

Okay, so a few months ago you proposed that she be suspended, but other people didn't want to take that route, so it was suggested - did she know that you proposed that she be suspended?  ‑‑‑  Yes, I think it was in her presence.

She was present ...[interjection].  ‑‑‑  And I listed what the undermining of the union - I think it's the mandate of the union and ...[inaudible] mass meeting mandate which I thought were very genuine reasons.

Okay.  ‑‑‑  Including going to the Registrar of trade unions.

Ja.  ‑‑‑  That was also one, and withdrawing from the strike.  She started saying all those sort of things ...[inaudible] completely against the mandate of the union, the executive ...[inaudible].

Okay, Fazel, we asked Prof Mantzaris when you and Petro had had acrimonious conflicts about you turning down her request to travel to Johannesburg for a two week workshop.  He couldn't remember when that happened.  Can you remember when that conflict happened?  ‑‑‑  That happened earlier in the year.  She applied for going for a weekend to stay in a Holiday Inn ...[interjection].

Sorry, was it a weekend or was it ...[interjection].  ‑‑‑  Ja, it was for a weekend.

Was it a weekend.  ‑‑‑  A weekend or two days.

Oh, two days.  ‑‑‑  Two days workshop in the Holiday Inn in Gauteng and that was one of the things that I opposed for two reasons.  One is on policy, we don't have a training course or a ...[inaudible] a trade union official development policy and the other one was on funding and we had that kind of discussion.  There were other incidents I think which she mentioned when she was here that Gill Manion and I were elected from the governance task team to write the report and she was not.  She was outvoted and she was very unhappy and then she went to the executive and made statements and to other people about Gill and myself and that we are self-appointed and things like that.  We were elected by the group.

So, is it your testimony that she also had a ...[interjection].

PROFESSOR EITELBERG   Madam Chair.

CHAIRPERSON   Professor Eitelberg?

PROFESSOR EITELBERG   I have a slight problem with that because we cannot call back Gill Nortje and I think these are allegations or statements that could have actually been put to her when she was a witness.

MR PITHOUSE   We had no idea she was coming.  She was only here on ...[interjection].

CHAIRPERSON   Which allegation?

PROFESSOR EITELBERG   Well, these particulars about the ...[interjection].  ‑‑‑  Gill and I being self-appointed.

Yes, yes.  ‑‑‑  She said that.

MR PITHOUSE   Would you feel more ...[interjection].

PROFESSOR EITELBERG   And that Petro Nortje was very unhappy about the fact that she wasn't elected to do that.

MR PITHOUSE   Would you be more comfortable if I said to Fazel, Fazel, was there a sustained ongoing bad relationship between you and Petro and he gave an answer to that question.  ‑‑‑  Yes, and I said there's many instances.  The most recent one being her current suspension which I was asked about.

PROFESSOR EITELBERG   Ja, I think I don't oppose that.  We had her statement which said that she didn't have such a bad relationship with Fazel Khan, her conflict was with Professor Mantzaris and now Fazel Khan says something different.

MR PITHOUSE   Fazel, I mean, what we have here now is you know, a clearly different version of events.  She claims you said something, you deny it.  At least one of you is lying.  Do you think the relationship was so bad that she would tell a lie about this?  ‑‑‑  She has sent me various E‑mails and I have one here where she specifically said, "Why are you promoting Fazel" or things like that.

E-mails to you?  ‑‑‑  To me.

So, "Why are you promoting Fazel".  ‑‑‑  Why is the executive giving me a platform about that case or about me where she's opposed to it.  So, I mean she has some sort of ulterior motive.  She is against me, so she has a reason to lie.

Would you go so far as to say she's got a vendetta against you?  ‑‑‑  Ja, she says it, she's against me or she's against this or she's against that, specifically about me.

That you Fazel Khan?  ‑‑‑  Ja, and the other person is Mantzaris where she's specifically named names and she said that.  That's what she agreed with when she ...[interjection].

CHAIRPERSON   Where is the E-mail and why didn't you put that to her when she was here?  She said that she doesn't have a problem with you, she only had a problem with the chairman of the union, and she did say yes, you know, she was not happy about not going to the Johannesburg thing, but you didn't put the E-mail to her because that's quite a serious thing.

MR PITHOUSE   Well, you know, I mean we have the charges and we prepared extensively all around the charges.  We didn't know that she was going to come and Fazel was just making the ...[inaudible] commenting ...[inaudible] and perhaps we should ask for 10 minutes to be able to go through everything.  ‑‑‑  And I pointed this after that.

I mean we just had no idea that there would be testimony from her.

CHAIRPERSON   Yes, but Professor Eitelberg also, you've produced people that he didn't know that you were going to bring.

MR PITHOUSE   But they haven't made arguments that ...[interjection].

CHAIRPERSON   I beg your pardon?

MR PITHOUSE   There hasn't been an argument that it's been shocking and out of the blue to him.  I mean they didn't argue ...[inaudible].

CHAIRPERSON   But you should have anticipated that if an allegation is made in the charge that Mr Khan leaked a confidential report that the university will produce evidence.

MR PITHOUSE   I had no idea.  We just didn't know that ...[inaudible].  ‑‑‑  She's from my union.

CHAIRPERSON   I beg your pardon?  ‑‑‑  She's from my union.

PROFESSOR EITELBERG   I didn't know that she had a dispute with ...[interjection].

MR PITHOUSE   Yes, we didn't know she was going to testify and that she had any interest in this matter.

PROFESSOR EITELBERG   I think we are getting both sides now.

CHAIRPERSON   But what I'm saying is, if you argued, because I think even when she was here you tried to suggest to her that there has been an on running ...[interjection].

MR PITHOUSE   She denied it, ja.

CHAIRPERSON   And she denied it.  Are you saying that you forgot about the E-mail?  ‑‑‑  Yes, I went back and I printed my E-mails to get those letters.

MR PITHOUSE   But you know the E-mail ...[interjection].  ‑‑‑  There was only one.

CHAIRPERSON   No, but what does the E-mail say?  Professor Eitelberg, what is your attitude?  I mean unless we can see the E-mail ...[interjection].

PROFESSOR EITELBERG   I would object to this being now brought, when I've haven't had chance ...[inaudible] without confirming Petro Nortje's explanation or interpretation of the E-mail.

MR PITHOUSE   But I didn't know the situation.  Understand what we're saying, that Fazel never knew she was coming, so at lunch time he quickly looked in his E-mails to see and found that in fact there were E-mails from her attacking him.

CHAIRPERSON   But the issue is whether she said, "I'm going to carry out a vendetta against you", because that's the allegation you are making now, isn't it?  You're saying that, "I've got it in for you and I'm going to deal with you".  ‑‑‑  She said, "I'm going to go to the management".

To do what?  ‑‑‑  To ...[inaudible] or take action against me, "But I'm going to go to the management".  I think that was mentioned here as well.  I think she also mentioned it and Mantzaris mentioned it and she said that she's going to go the management.

About what?  About the trade union, about the fact that the trade union, as far as she was concerned, was not sticking to corporate governance principles?  That's what she said.

MR PITHOUSE   She testified that she is, quite right, that she was going to go to management about her view that exactly as the Chair said, that the trade union was not doing things properly.  So, I guess the question you need to answer is, is that E-mail saying, "I'm going to go to management about the union", or is it saying, "I'm going to the management about you"?  ‑‑‑  No, it just said, "I'm going to go to the management and you will see".  You know, the kind of threat.

PROFESSOR EITELBERG   I oppose that.

CHAIRPERSON   Ja, because that doesn't mean much.  It could mean she's pursuing that issue that she's gone, she's gone to the Registrar of this thing.  So you know, it's neither here nor there.  If it says, "I'm going to carry out a thing against you", then we would have ...[interjection].  ‑‑‑  No, ...[inaudible].

Okay.

MR PITHOUSE   Okay.  So, Fazel, then the other witness who came here was Gill Manion.  ‑‑‑  Yes.

She testified that she had a conversation with you where she asked you who leaked the document and she said you laughed and said Carl Marx.  ‑‑‑  Yes.

Is that true?  ‑‑‑  Yes, we had a conversation.

What did you mean when you said Carl Marx leaked the document?  ‑‑‑  I mean somebody must have leaked the document.  There's no many people in the trade union.  One of the trade unionists, I mean Marxist clearly is about workers, so that trade union is about workers.  So, one of the - it was just a joke.  It was nothing serious.

I just want to ask you, I hope it will be the last question.  When I said to Petro that it would seem to me, when I was cross-examining her, entirely unreasonable to imagine that a person who was in conflict with someone and would choose that person to confess that they had taken action which would result in a very serious set of consequences from the university, and her reply was to say, "Well, Fazel is just like that.  He's just reckless".  Is it your view that you are a person who is just reckless?  ‑‑‑  No, I think she completely misunderstands me.  I mean I am not reckless.  I represent the organisation.  I have many years of experience, I've worked in many organisations, including many student organisations and I think I'm quite mature and I'm experienced.  I mean what she was referring to and I think she made an example, is about the E-mail and that E-mail was from my E-mail where Evan Mantzaris and I wrote an E-mail to her and then he specifically said something to her, but we both share an office, we both were using one computer and my E-mail was open and she confused that to mean that I don't know what I'm saying.

[Inaudible]... in the COMSA office you sent an E-mail from your address and she was claiming that you put your name on his E-mail.  ‑‑‑  Ja, she was confused about that.

Okay.  I don't think that's going to ...[inaudible], but just finally on this allegation that you are just this kind of person who is reckless, that you're so stupid that you've done something wrong, ...[inaudible].  I began this whole discussion with the leave of the Chair, which I appreciated, with us talking a little bit about the various things you've done, the things you're doing now ...[inaudible] the success of that, the things you're doing with the Islamic project, the things you've done in the university as a unionist, as a student, as a teacher, as a researcher and there's a real record of success and narrative work on the people continuously.  Do you think that you could have achieved all of that if you were a mischievous guy?  ‑‑‑  No, ...[inaudible] I mean I'm willing to work with the system.  When I was younger maybe I've made some mistakes and you know, but I've learnt, and I was a student leader 10 years ago, I mean as ...[inaudible] at that time and ...[inaudible] I mean till now is a completely different thing.  So, I don't think that I'm reckless.  What my style is now is to speak openly in the correct forums, even the vice‑chancellor's forum, there can be 500 people there, but my style would be to be critical or be open and just speak openly.

Okay, Fazel, we'll leave it there.  If something does come up in cross‑examination I'll be able to re-examine.  So, I'll leave it to Prof Eitelberg ...[inaudible].

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   Go ahead, Prof.  You might be lucky, you might have 10 minutes because Prof is tired.  ‑‑‑  I think we're all tired.

PROFESSOR EITELBERG   A lot has been said over a long time.  May I have a minute to just look at my notes.

CHAIRPERSON   Certainly, certainly.  [Machine off/on]

CROSS-EXAMINATION BY PROFESSOR EITELBERG   There are a few lines of thought that I need to pursue to balance things, but there are also a few details that I would like to get clarity on before I start following the lines of thought.  There was a long introductory section here about the work that Mr Khan is doing.  I would just like to have some clarity about ...[inaudible] academic employee of the university and you heard me referring to what the university's policy is about teaching, research and other activities.  How much of your time roughly do you spend teaching percentage wise?  ‑‑‑  I would say majority of my time is doing research, especially since I'm busy with a PhD and my lecturing time is about one seminar on average per week.  So, that would be less than let's say 20% teaching, 80% research, but my research and my community outreach is ...[interjection].

MR PITHOUSE   It's not under ...[inaudible]?  ‑‑‑  No.

PROFESSOR EITELBERG   No, but he can teach postgraduate students as well.  ‑‑‑  Yes, I'll say 20%/80%, but 80% is community outreach and research.

So, you cannot separate after research ...[inaudible] community outreach?  ‑‑‑  No, because it's participatory.

You're also a functionary of a union, a very active union and from what I'm heard is that you're also very active personally within the union movement.  How much of your time do you spend on union activities?  ‑‑‑  I would say at least one day a week.

So, that makes it more than 20%.  So, 20% teaching, 80% community outreach and research plus 20% union activities that's 120%.  ‑‑‑  Yes, because I work ...[inaudible] the weekends.

Okay, I'll accept that.  Then you are, according to your own statement, in conflict with a section of the management in respect of governance structures.  You spoke ...[inaudible] governance and so on, but you have a disagreement in respect of the senate membership and so on.  Do you know that the senate is described in a statute which the Parliament of the Republic passed democratically.  Are you saying that this wasn't democratic?  ‑‑‑  Yes, and we have objected to that, and we have objected to that to the university in writing and through our number of meetings.

So, you dispute the fact that the statute was a result of a democratic process where ...[inaudible]?  ‑‑‑  Yes, and we objected to that.

MR PITHOUSE   Do you understand what he's saying?  May I just ...[interjection].

PROFESSOR EITELBERG   Yes, well with your permission.

CHAIRPERSON   Ja.

MR PITHOUSE   He's saying that the way the council is set up is governed by law of the country.

PROFESSOR EITELBERG   The senate.

MR PITHOUSE   Yes sorry, the senate.

PROFESSOR EITELBERG   Senate through the statutes.

MR PITHOUSE   So, he's saying that the process that produced it, are you saying that no, they were elected after coming into power, has now you know, through the ballot box has now determined that?  He's saying to you it's the process that determined how the senate would be structured democratically.  He's not saying to you it's the decision they made, one that enables the ...[inaudible] or doesn't enable the ...[inaudible].  ‑‑‑  Yes.

He's asking you if the process was democratic.  ‑‑‑  There's two parts to that.  One is that there was procedure followed in the university, that we had to go to stakeholders and so on, and then eventually to the ministry and it is approved.  That is a statute of UKZN of 2006.

Well, neither the university nor the Minister made that statute.  It's the Parliament who passes it.  ‑‑‑  Yes, but for it to get there it had to go through a process and it was ...[interjection].

And you don't trust the Parliament that knows about ...[interjection].  ‑‑‑  No, I trust the Parliament, I'm talking about the process in which it went through.

But that wasn't my question.  ‑‑‑  We disputed the term of consultation.  We felt that we were not consulted.

That wasn't my question.  My question was really that after the Parliament decided that this is the law, you dispute the democratic nature of that law?  ‑‑‑  No, I cannot dispute it after it left the Parliament.

Okay.  Just a point of clarity.  Did I hear right that you admitted that you saw Sally doing the airbrushing?  ‑‑‑  Yes, I saw her.

Thank you.  I just wanted to confirm that.  It is not as the opinion was created that you only saw the final product, you saw Sally actually carrying out the airbrushing.  Thank you.

MR PITHOUSE   Was she working on it when you saw it being done?  That's the question.  [Inaudible].  ‑‑‑  Ja, she was working on the picture.

CHAIRPERSON   I think, Mr Pithouse, let Mr Khan answer.  If there's any clarity you can do it in re-examination.

MR PITHOUSE   I'm sorry, ...[inaudible].

PROFESSOR EITELBERG   It's about the statement that you made to the newspapers, counts 1, 2 and 3.  You have admitted that they were wrong.  Now, have you ever retracted these statements?  ‑‑‑  I went to the conciliation meeting and I was prepared to retract those statements or apologise ...[interjection].

No, sorry.  I've heard what your explanation was.  You made all sorts of conditions under which you would retract, but I just wanted to find out, did you retract them?  ‑‑‑  I stopped speaking to the media.  I did not retract the statements, but I stopped speaking to the media.

You did not retract them.  Thank you.  I'm now, and unfortunately I'm not at all clear about the letter to Professor Staniland to request Professor Staniland, I've had no evidence here showing that Mr Khan requested funding from Professor Staniland.  Can you please have a look here.

CHAIRPERSON   Where is the letter?

PROFESSOR EITELBERG   Is this within these E-mails?  ‑‑‑  Yes.  This is the original, you've got the letter.

That's what you gave me.  ‑‑‑  Yes.

It's not my fault if it's original.  ‑‑‑  No, no, I left that, Phyllis was going to make copies after ...[inaudible].

CHAIRPERSON   Yes.

MS UNKNOWN   So, with this book.  Oh, do you think I made copies at the same time.  ‑‑‑  [Inaudible].

CHAIRPERSON   What number was it?  ‑‑‑  26.

MS UNKNOWN   I made this at a different time.  I made those copies ...[interjection].

CHAIRPERSON   No, I have ...[inaudible].

MS UNKNOWN   I made those copies, they're here.  It's somewhere around there.  I made those copies later and I gave it to everybody.

CHAIRPERSON   It's fine, but what is the relevance of that letter?  Professor Eitelberg, are you going to - I have it here.

MS UNKNOWN   Yes, that's it.

CHAIRPERSON   This is to Professor Staniland.

MS UNKNOWN   Yes.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   No, it is that E-mail from Sally Giles to Fazel Khan.

MS UNKNOWN   And then later on then Professor Staniland is there.

PROFESSOR EITELBERG   Yes.  I fail to see the relevance of the submission indeed.  What does that have to do with the allegations that you were refused funding?  Where is the refusal there?  ‑‑‑  There is no answer to the letter.  There is no answer.

But did you not explain that there is no university funding for academics to go to conferences or these sorts of meetings and therefore you understood that there was actually no refusal to your request, simply that no one would get this funding?  ‑‑‑  The normal procedure would be to go to your research funds, but if you ...[interjection].

Is Professor Staniland linked to research funds?  ‑‑‑  No, that would be a normal procedure, but for you to do something out of the ordinary, abnormal, you would have to write a letter of motivation which is what I asked them to do and this also was meant to be to motivate for funds out of the normal.

Okay.  Now, what was out of the normal in your case?  There was evidence led that it is out of the normal for technical staff or support staff to go to conferences and it was made clear and admitted by all that Sally Giles and Tin Tin Pillay were in that abnormal class, they are not academics.  You are an academic staff member ...[inaudible].  So, what was in your case out of the normal?  ‑‑‑  I mean this was a film, it was DVD.  It was not a general article, it was not a conference ...[inaudible] that was presented.  It was a different form and this is not your usual general article.

Yes, but you are an academic staff member.  Should you not use your research funds for any such ...[inaudible]?  ‑‑‑  Yes.

Did you attempt to get support from research channels?  Do you have research funds?  ‑‑‑  I normally have research funds, but at that point I did not.

Did you not ...[interjection].  ‑‑‑  I had ...[inaudible] in had some ...[inaudible] that were not published or printed as yet.

I put it to you that you are a lecturer in a school, should you not have approached your head of school for funding in this instance?  ‑‑‑  Yes, I wrote a letter to my school and I put it to the school and I complained that two people were given funding and that went to the media as well.

Who were those two people in your school?  ‑‑‑  No, no, that Tin Tin and Sally be given funding.

But what did they have to do with your school?  ‑‑‑  They don't have anything to do with my school except that Sally was the co-author of the DVD in terms of international property or you know, as a ...[inaudible] co‑author of an article.  I mean she is also a stakeholder in that article.  So, the property belongs to both of us.

CHAIRPERSON   I think what Professor Eitelberg, if I can assist, is asking, did you make application to your department?  ‑‑‑  Yes.

And you say yes.  ‑‑‑  Yes.

And then you said and two other people went, but Professor Eitelberg's point, which is what Sally Giles pointed out, they are support staff, it's a completely different department.  It's graphic design.  So, what Professor Eitelberg is saying, which are the people that you are talking about in your department?  No else went?  ‑‑‑  No.

Okay.  ‑‑‑  I'm talking about the graphic artists.

Yes, but they're in a different department?  ‑‑‑  Yes.

Okay.

PROFESSOR EITELBERG   Why did you then target this request to Professor Staniland?  ‑‑‑  Because he's the DVC.

DVC responsible for what?  ‑‑‑  For administration and governance, and he's the chair of the JBF.

Yes, but what does JBF have to do with research?  Do you know that there is a research office at the university?  ‑‑‑  Yes.

Did you approach the research office for funding?  ‑‑‑  No, I approached the dean.

The dean?  ‑‑‑  The prior dean ...[inaudible].  I did not approach the dean of research.

Yes, and what did ...[interjection].  ‑‑‑  And when I made some enquiry they said that, "You should use the research funds".

I'm failing entirely to understand why you did not complain about your head of department refused the funding, your dean refused the funding and certainly then you bring an E-mail here where there is no evidence that your request for funds from Professor Staniland, who has nothing to do with research, not even with academic departments, he's not a DVC of any college, there is no indication here how he responded, if he responded at all to your E-mail.  I don't think we should admit, Madam Chair, any averments or insinuations made about Professor Staniland without us actually asking Professor Staniland to come as a witness.  ‑‑‑  Can I draw your attention to one of the questions that I posed in the E-mail.  I asked who could fund this trip.

Yes.  ‑‑‑  And then obviously if he would have said the research office or you should go to the dean of research, then that would have been followed, because I asked the question, who could fund such a thing, because it's not a usual academic production.

CHAIRPERSON   So, why would you want to submit this letter?  What would be the purpose of the letter, Mr Pithouse?  That is the issue now being raised by ...[interjection].

MR PITHOUSE   No, it's just that the prosecution argued earlier that he'd made no attempts to seek funding from the university, because he was not a signatory to the letter that Sally and Tin Tin had sent through and ...[inaudible].  So, Fazel just wanted to show that in fact he had made various attempts ...[inaudible].

PROFESSOR EITELBERG   I don't recall having made a statement that he made no attempts to get funding.

MR PITHOUSE   Yes, that was the point of ...[inaudible] Sally and Tin Tin's request and the various discussions about that, and if we assumed it correctly ...[inaudible].

PROFESSOR EITELBERG   [Inaudible].

CHAIRPERSON   Do you want to sustain your objection, Professor Eitelberg?

PROFESSOR EITELBERG   Not necessarily, I think I've clarified the lack of a point in here.

CHAIRPERSON   Okay.

PROFESSOR EITELBERG   And new information came out which is also not altogether ...[inaudible].  ‑‑‑  Are you talking about the dean's letter.

[Inaudible]... letter, and you actually did apply and it happens every day at the university that requests for funding are refused because funds are very limited.  So, it's neither here nor there.  Okay.  Now, I need to follow one line of thought here, a relatively short one.

MS UNKNOWN   I think they switch off the ...[inaudible].

CHAIRPERSON   Oh okay.  Is it switched off?

PROFESSOR EITELBERG   It is.

MR PITHOUSE   It automatically ...[interjection].

MS UNKNOWN   Yes, it goes off at a certain time.

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible - speaking simultaneously]... in February you know, you're cool the whole day and then suddenly at 10 o'clock at night you're sitting in your office sweating.

CHAIRPERSON   Okay, my apologies, Professor Eitelberg.

PROFESSOR EITELBERG   No, that's okay.

MS UNKNOWN   Can we just help the Chair find her thing.

CHAIRPERSON   No, no, it's okay.  Please proceed, don't worry.  Okay proceed, Professor Eitelberg.

PROFESSOR EITELBERG   Yes.  When Mr Pithouse led his witness Mr Fazel Khan about the counts 1, 2 and 3, the particulars of the counts 1, 2 and 3, Mr Khan had admitted that he was wrong and that he would no longer speculate like that.  That means, and I just wanted your confirmation, that you actually did speculate before.  Based on what you know now, you would not speculate.  Does that mean that you speculated when you made these allegations?  ‑‑‑  No, they have denied saying it.  There's a difference between changing my view and them saying something at that stage and later, after they were faced with fear and intimidation, they changed their view because they felt that their jobs were threatened.

Is it not true that you used the word "speculated", and that's your word because the statements that you made to the newspapers, I'll just take an example, "There was a clear decision that you should not be in the ukzndaba and this was dirty revenge for your actions during the strike"?  You admitted that this was wrong and then it would now be a speculation if you continued making that statement, because it's based on something that you cannot prove?  ‑‑‑  I cannot prove it now because I was relying on what ...[interjection].

Could you prove it before?  ‑‑‑  It was three people who told me this ...[inaudible].

Could you prove it because the three people are still existence?  ‑‑‑  No, it wasn't a fact, it was based on their opinion or based on what they had told me.

But you stated that it was your belief.  ‑‑‑  No, I believed in what they said was true.

Yes, but now you called that a speculation?  ‑‑‑  No, it's not that I call it a speculation, but I'm saying at that point I believed what they said was true.  Now they are denying it.  So, I cannot ...[inaudible], that would be a speculation.

Do you understand what speculation is?  Isn't speculation something based on unproven facts?  [SECOND T5A CONTINUES AS FOLLOWS]... there would be speculation if you now continued making a statement, for example, that there was a clear decision that you should not be in the ukzndaba and this was due to revenge for your actions during the strike, but what is the difference between now and then when you made that statement?  No facts changed from then to now.  No facts changed, the facts are the same, and speculation means that making a statement or taking an action based on unproven facts.  ‑‑‑  No, at that point, if three people told me this cup is white, I believe it's white, it's a fact that it's white.  Now, it doesn't change what the colour ...[interjection].

There was no ...[interjection].

CHAIRPERSON   Let him finish, Professor Eitelberg.  ‑‑‑  It does not change what the colour of the cup is, that is a fact, but now these people are saying no, it's blue, I can see it's blue.  I cannot say no, well the cup is only white.  It's not that clear, it's confusing.  It's not clear.

PROFESSOR EITELBERG   Well, let me try another way.  The management of the university had used a vulnerable Ms Giles, an employee of the university, to get back at you because of your involvement in the strike at the university.  Do you admit that to continue to make that statement would be a speculation?

CHAIRPERSON   Professor Eitelberg, I don't want to tell you what to ask, but my understanding is that Mr Khan has already indicated to all these 1, 2, 3 in these allegations relating to the article, except on one count relating to the funding, that he now has a different view in view of the information that he now has, that is that he now accepts that there was not a concerted attempt to exclude him, and I think repeatedly Mr Pithouse said it was probably an error you know, even with Ms Sally Giles, she didn't understand the impact of what she was doing.  But remember Mr Pithouse took him through each and everything.  I don't know if you want to retroverse that.

PROFESSOR EITELBERG   Okay.

CHAIRPERSON   Am I correct, Mr Pithouse?  So, I'm not sure if you have another reason for raising those issues, because he in effect has said that what he said then, now he accepts that it is not accurate now that he has been given the information.

PROFESSOR EITELBERG   I was trying to get Mr Khan admit that actually their statement of belief is the same speculation in this context.

CHAIRPERSON   I'll let you continue.

PROFESSOR EITELBERG   But ...[interjection].

CHAIRPERSON   No, no, no, continue because maybe you are going to ...[interjection].

PROFESSOR EITELBERG   I don't think I'll get him to say that, so I need to stop there.

CHAIRPERSON   Okay.  The only thing he didn't admit was the funding you know.

MR PITHOUSE   Well, there was also I mean, he said that he still has the same perceptions about the newsletter.

CHAIRPERSON   Yes, yes, that it's a propaganda outlet.

PROFESSOR EITELBERG   And I don't want to pursue that perception ...[inaudible].

CHAIRPERSON   Okay.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Well, there's contrary evidence.

PROFESSOR EITELBERG   I will make my statement afterwards, yes.  It's not always productive to pursue things in an argumentative way.  There is something more important I need to pursue rather than wasting energy.

MR PITHOUSE   [Inaudible].

PROFESSOR EITELBERG   [Inaudible].  You have stated on at least two occasions today and it has been put to the panel by your representative on Thursday as well that various things upset you and made you angry.  You admitted or you stated that when you left Sally Giles' office, even though outside you laughed, but inside you were upset.  Then when you thought that the reason for the lack of mention of you in that article was because Professor Chetty would not want you to appear in the newspaper, that made you very angry and upset.  How could you have forgotten such an upsetting event or occurrence in Sally Giles' office and ignore it totally when you made these statements to the newspaper about - they all indicate your interview, pardon our ignorance, but your avoiding this upsetting knowledge that it was actually Sally Giles who removed you from the picture in your presence?  How can you explain that?  ‑‑‑  I mean I never made any direct comments.  The comments that I made were my views on why that would happen, in what context that would happen.  I didn't say that Sally Giles didn't do it.  I didn't say that Professor Chetty told Sally Giles to do it, but it had happened and in the broader context or a political context, why would something like that happen and my comments were based on that.

Can I remind you that you never mentioned once in your statements to the newspapers Professor Chetty.  You've made bolder statements, you made "the management of the university had used a vulnerable Ms Giles".  You did not mention Professor Chetty.  ‑‑‑  No, I think they did not mention many things that I said.  They quoted certain things.  I mean it captured basically what I was saying, but it's not like ...[interjection].

You admitted that these are true reflections of what you've told the newspapers.  ‑‑‑  It's a true reflection, but it's not my exact quotation of word for word.

Okay.  ‑‑‑  So, if I said management, Professor Chetty is a member of management.

One of many, and not ...[inaudible].  He's just the spokesperson, but you are the spokesperson for COMSA and it was made clear to us that you are not the senior leadership of COMSA, but that's besides, my point is how could you ignore or forget such an upsetting event, or are you saying that it actually wasn't so upsetting?  ‑‑‑  No, I didn't say that I forgot about it or how upset I was or not, I'm saying that why did that kind of event have happened.  Why would she have done that kind of an act, and I commented on that.

Is it not then proper to ask Sally Giles why she would have done that?  Did you ever ask her?  ‑‑‑  Yes, we had that discussion of why she would do it.  Why would there be such censorship and she ...[interjection].

Sorry, you testified that you did not ask her when she did that.  ‑‑‑  Yes.

And you did not ask her, there is no statement that Mr Khan asked Sally Giles to explain why she did this before these statements to the newspapers.  ‑‑‑  No, I did not discuss it before, but now that we've discussed this issue of ...[interjection].

But you have stated that it was upsetting and that you did not forget.  ‑‑‑  It was upsetting.

And you did not forget?  ‑‑‑  No, I did not forget.

But it so conveniently happened that you did not mention it to the newspapers that you actually knew who did it?  ‑‑‑  We did discuss that, but it didn't go that far that I ...[inaudible].  It was not about whether Sally Giles physically airbrushed this photograph, it's a much broader question and the comments are much broader.

No, the statements are very specific.  I don't think I need to raise it to you.  These statements are very specific.  You made them, you admitted that you made them, you know which the statements are.  They are now proved.  They are proved allegations against the management of the university, not against Professor Chetty and you cannot deny that.  You knew that they were such and they are specific about you having been taken out of the picture.  I put to you, is it not true that you were so upset that you looked at an opportunity to get back at the people who you think upset you?  ‑‑‑  No, it was not an opportunity.  How is that an opportunity?  I don't see it as an opportunity.  If somebody asked me to make a comment in a newspaper, I do not ...[inaudible] go and pursue something.  That would be creating an opportunity.

No, but I did not say this.  The fact that somebody asked you, while you were upset and angry, would it not have been simply that you let your angry lead you to make these statements?  ‑‑‑  I believe what was stated at that time is that why did this happen.

Well, was your belief not ...[inaudible] by your anger?  ‑‑‑  I was ...[inaudible] and I was upset.  I think ...[inaudible] and I was influenced by my emotions.  I think it's quite normal, it's human nature.

I'm not judging that.  Coming now to - I will ask you.  The time point, or the possible time point of the leaking of the management and related issues task team document to the newspapers, I heard that you deny having done so, but is it not true that it coincided in time with the days where these statements to the newspaper were made in counts 1, 2 and 3?  ‑‑‑  The time line would mean that the article came after that 15th to 19 September yes, an article in terms of time indeed came after that.

When was the reply - all right.  I refer to the document No 9, the enquiry from Amelia Naidoo which refers to these documents.  That was dated 13 September.  Isn't that around the same time when these allegations that you admit were wrong were published, that is actually a couple of days before the dates where the allegations against the university were made by you to the newspapers?  Isn't that the same time?  ‑‑‑  Yes.

Okay.  Do you accept that it is at least highly suspicious that there is this coincidence between someone having leaked this document and you having made these statements to the Mail and Guardian and the other newspapers?  ‑‑‑  Is that a coincidence?

Is it suspicious that there is this coincidence?  ‑‑‑  I mean suspicion depending on what sort of trust you have.  If you don't trust somebody then you will be suspicious.

No, in fact I'm going to reflect on the points a little later.  Do you accept that it's highly suspicious that at about the same time when your statements were made to the newspaper and appeared briefly after that, there happened to be a leak of that task team document?  I'm not saying that you leaked the document.  ‑‑‑  Okay, sure.

Okay.  I'll come back to that.  Is it true that you're actually a person who takes a great pride in your achievements?  ‑‑‑  Taking pride in my achievements of myself ...[inaudible].

Yes.  Is the achievements of your struggles, your ...[inaudible] when, let me put it this way, does it make you feel proud when a book is dedicated to you?  ‑‑‑  Well, I think it's a little bit of acknowledgement.

But do you feel proud?  ‑‑‑  I don't think I'm proud of what had happened, and I don't think I'm proud in the context of what is said, but I am grateful and appreciate the support of my colleagues.

There's an E-mail that was submitted about you and your activities with effect to the shack dwellers.  Does it make you feel proud that a number of people hold you in such high esteem?  ‑‑‑  Again I think that in this context, you're talking about me being charged or being disciplined and I'm not really happy about being disciplined.  I'm not really - I mean it's quite a confusing feeling that whilst I don't wish the people be silent about it, I'm not very happy to see my name being in lights, especially in a negative light or in ...[inaudible], but it's quite a confusing feeling.  It's not like I'm very happy and proud that my name is ...[interjection].

But if your name appears in a positive light, like your film, yours together with other people getting screened in various gatherings, as we were talking, I mean I lost ...[inaudible].  ‑‑‑  Yes, I think this is quite an achievement.  [Inaudible].

When you got angry, you had big disputes with certain sections of the management, as you put it, you had conflicts within COMSA with Petro Nortje for example, and then this leaking of the document comes up, did you take it seriously?  ‑‑‑  Did I take the leaking of the document seriously?

Yes.  ‑‑‑  Yes, we made a statement about it and we as an organisation were prepared to condemn it, and we were asked on record, I mean in the management meeting.

Do you accept that it is a very serious matter?  ‑‑‑  It is a serious matter.

How then do you explain that you joked about it when you were directly asked whether you leaked it?  ‑‑‑  We were joking about who would leak the document, and the conversation or when and where did that conversation happen, that was in a conversation in a telephone call late at night between Gill and myself.  I mean in that context, after hours having a discussion about the union and comparing notes about what happened, it's in a different context, it's not in a formal meeting ...[inaudible].

But you have been in a conflict situation for a long time, you were aware of your personal conflict with certain sections of the management as you put it, you were aware that you were under suspicion of having leaked it.  Now, perhaps you live alone, there may be others, how can you take it so lightly that you joke about it?  Is it not rather that you seek acknowledgement within your own circles about your achievements and you bragged about it, that you had a problem, you challenged the university, even going as far as leaking the document?  Is it not possible?  ‑‑‑  I don't think that is possible in terms of joking and bragging about the document.  I mean I just said I think it's a serious thing to leak the document, but I mean in the context involved, which you are saying that this happened, the context is quite different, is that we finished the report, we took almost six months and it was supposed to go to council.  It was withheld from council and we also discussed that it was withheld from council for more than two months and it still up to this date has not gone to council.  So, we have discussed the document and we think that it's quite serious.  Obviously in an informal discussion we would talk and joke about things.  I do not think that I would brag about an involvement, but we would certainly have discussions or even speak or gossip or whatever about certain issues, but that has been ...[inaudible].

Madam Chair, I'm not pursuing questions further.  Thank you.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

CHAIRPERSON   Thank you.  I have one or two questions.  I don't know if you want to ask ...[interjection].

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Pardon?

MR PITHOUSE   Do I respond to his questions first or do I wait for you to ...[interjection].

CHAIRPERSON   I think you can use your questions because I might be answered.

MR PITHOUSE   Okay.

PROFESSOR EITELBERG   No sorry, Madam Chair, can you please ask Mr Pithouse not to respond to my questions, but to re-examine.

CHAIRPERSON   No, and I'd like you to just examine on issues where you think Mr Khan may not have been clear and you want clarity.

RE-EXAMINATION BY MR PITHOUSE   Ja, I've just got a few things ...[inaudible].  Fazel, have you at any time drawn your ...[inaudible] to issues that would ...[inaudible] other people, management, whoever clarifying your position on this sort of matter now, have you ever retracted that?  ‑‑‑  No, up till this week, I mean I was in conversation with the vice‑chancellor, up till this week I was making a similar statement.

So, your ...[inaudible] stands?  ‑‑‑  Yes.

Fazel, you were asked why you had not told the media that you had seen Sally doing the airbrushing and it was put to you that that was odd because you felt emotional about it.  Your answer to Prof Eitelberg was that not everything that you had discussed was reported in this article, that they had just taken fragments of a larger discussion.  In your discussion with journalist did you mention to them that you knew that Sally had done the actual physical, I was going to say airbrushing again, but I mean cropping?  ‑‑‑  Yes, we had discussed that.

I mean in your view, that point, was the issue who had physically done the work or was the issue who had given the instruction or create the impression that resulted in ...[inaudible] and done it?  ‑‑‑  No, not at all.  It was about the result and the outcome.  I was trying to have the understanding of why this has happened.  You know, in the days that when you're trained as a scientist you see things like in one line and you don't think laterally or ...[inaudible], you just think in one line, that there has to be ...[interjection].

In a series of causal.  ‑‑‑  Ja, and now being trained as a sociologist it teaches you to think holistically and to have this thing, and when people say it's not an exact science, that's not true.  It's actually more holistic.  So, you cannot see people as non-political figures and we're ...[inaudible] in the university, we're not just tables and chairs and whatever.  You have to see them in a very holistic manner as human beings, as people, as human resources.  You've got to have that kind of view.  If you have that kind of view then you have to see things not just in isolation.  You cannot just see Sally sitting at the computer airbrushing.  It doesn't work like that.  You've got to see the whole picture, the broader picture of the whole climate at the university.

Okay.  It was put to you that it could be suspicious that the questioned document that has been leaked was leaked at a similar time to which your comments that are also in question were being reported in the newspapers, but I would like to ask you, I mean your comments ...[inaudible], but is this an isolated incident of the university getting bad press or has there been a lot of bad press for a long time?  ‑‑‑  I won't say bad press because I mean, people have different views, it depends what kind of ideology you follow.  If you have a management ideology then you'd see that bad press, ...[inaudible] what is your interpretation, ...[inaudible] but from a kidney transplant to a microwave ...[inaudible] to degrees now, this sex scandal, there's all sorts of ...[inaudible] that would be bad press, negative press or maybe the university to ...[inaudible] far more greater consequences.  I mean a kidney transplant, organ transplant to ...[interjection].

You mean organ trade.  ‑‑‑  Organ trade.

Because transplants ...[inaudible].  ‑‑‑  Sorry, sorry, organ trade to the degree scandal now, that is far more ...[interjection].

Okay, so ...[inaudible] that there's been a lot of publicity that could be seen as bad.  Now, is it the case that this leaking of the document is a sort of one-off thing, or have a lot of documents been leaked over the last year or so?  ‑‑‑  I think this week alone the Bawa report which was mentioned in the press and my assumption is that that was leaked, and that was from a senior council member or four council members as well as from the degree scandal.  That was from members of the management only who had that document.  Council members, executive members also leak documents.

So, it's your testimony that (a) leaks are regular occurrences and (b), that they also occur from management and council?  ‑‑‑  Yes.

Okay.  Therefore given that bad press and leaks are both regular, would it be more a sort of general trend of things rather than a suspicious coincidence that some bad press occurred about the time that another leak occurred?  ‑‑‑  Yes, and I don't think that it's exactly at that time.  It could be a few days difference or one or two weeks, but the date of the article is not the same date as the date of the local film incident.

Okay.  So, it's not in your view ...[inaudible] suspicious?  ‑‑‑  No.

Okay.  Just the last point, and this is about joking.  I mean as you said, you've studied science and you've studied sociology.  As a sociologist, I mean in microsociology where local relationships are ...[inaudible], is it not - sorry, I need to try and phrase it ...[inaudible].  Is it in your view typical for human beings to joke about very stressful stuff ...[inaudible]?  ‑‑‑  Well, in a South African context about race, I mean if you make jokes about race in the last years, that would have been one of the most ...[inaudible - speaking simultaneously].

[Inaudible].  ‑‑‑  Now you can make jokes about Schabir Shaik and Tony Yengeni, I mean.

Is it not the case that people often cope with traumatic things through jokes?  ‑‑‑  Yes.

Is it not the case in your view just in your own personal view or as a sociologist, I don't really mind how you choose to answer the question, is it not the case that people have very different modes and forms on relations and that you can be extremely serious about something and one ...[inaudible] but in another context that's not serious, that's not formal, it would be possible to engage in a different way?  ‑‑‑  Absolutely.  You could be sitting on the beach ...[inaudible], even at home or you're sitting in your office or you're sitting in a formal meeting ...[inaudible].

How have you found this whole DC experience?  Have you found it stressful?  ‑‑‑  It's absolutely stressful.

Now, can you imagine a situation outside of here, some other time, perhaps if you and me are sitting on the beach with our families, can you joke about it?  ‑‑‑  Ja, ...[inaudible].

But does that in any way undermine the seriousness and the stress which you're experiencing?  ‑‑‑  No, it's a very stressful event.

Okay.  Thanks.

NO FURTHER QUESTIONS BY MR PITHOUSE   

CHAIRPERSON   I wanted to talk about the conversation you had with the witness, the one with whom you joked about Carl Marx.

MR PITHOUSE   That's right, Gill Manion.

CHAIRPERSON   She said she assumed that you were talking about yourself.  Why would she do that?  Do you have any idea?  ‑‑‑  It's possible that it could have been me, but there were other members of committee that were there.  It's one of the possibilities.  There's eight of those 40 people, I'm one of the possibilities.  [Inaudible].

No, she said she assumed it was you when you said Carl Marx, you're referring to yourself.

MR PITHOUSE   Maybe I can just clarify that.

CHAIRPERSON   No, I think you should let him answer.  Remember she gave evidence and I think Professor Eitelberg said to her, "When he said Carl Marx did you assume", or he asked her, he said, "Why did you", she said, "I assumed that it was him", meaning yourself.  ‑‑‑  I never said that it was me.  I never said that I am Carl Marx.

No, no, no.  ‑‑‑  We had a discussion or a joke about Carl Marx leaked the document.

Yes.  ‑‑‑  That I agree.

Yes, that is correct.  She said ...[interjection].

PROFESSOR EITELBERG   Sorry, again can I just remind you, I asked her whether she understood that Carl Marx meant Fazel Khan.

CHAIRPERSON   Yes, and then her wording, she actually used the word "assumed".

PROFESSOR EITELBERG   Assumed.

CHAIRPERSON   "I assumed it was him", meaning Mr Khan.  My question to you is, why would she make that assumption, because like you say, it could have been any one of the 40 other people?  ‑‑‑  I cannot explain that.

Okay.  The other thing, and this is more clarity, the dates, I remember it's an issue that came up and I was hoping that either Mr Pithouse or Professor Eitelberg would clarify that, but there was a debate with Professor Chetty around the timing of the meeting and I was looking at the E-mails.  There's an E-mail from Amelia Naidoo which was dated 20 September and then the first meeting I think with public affairs around the questions sent by Amelia Naidoo was on 13 September.  When did you first meet with them?  I think there was, and I'm not clear, there was some confusion or some issue raised by Professor Chetty to the effect that they had already talked to you and there's clarity and yet the newspaper still carried the same report.  Am I correct, I'm not sure?

MR PITHOUSE   No, you're quite right.  Prof Chetty pointed out that he, not of the meeting, that he had sent a clarificatory E-mail and then after that the Mercury report appeared.

CHAIRPERSON   To whom did he send it?

MR PITHOUSE   To many people one of whom was Fazel, and he was saying, "How come after you received my E-mailed there was still another newspaper article that came out", but then in the cross‑examination I asked Prof Chetty if he knew the date when Fazel had spoken to the journalist.  He said no, and I asked him if his experience with the media wasn't that sometimes there were delays and he said yes.  So, we kind of agreed on that.

CHAIRPERSON   Okay.

MR PITHOUSE   And I asked Fazel when I was leading him when he spoke to the newspapers and he said it all sort of happened quite quickly and together, and that - but I think the issue is clear.

CHAIRPERSON   Okay, okay.

MR PITHOUSE   It was an issue in the beginning, but it was cleared up.

CHAIRPERSON   Because the last, and I don't understand that the Mercury is dated 19 September and the E-mail from Amelia Naidoo, unless she doesn't work for the Mercury, is dated 20 September.

PROFESSOR EITELBERG   No, the 13th.  Which one are you looking at?  ‑‑‑  There's two Mercury articles.  One is about the ...[inaudible].

CHAIRPERSON   Oh okay.  ‑‑‑  And one is about the local film.

Okay.  No, I understand now.

PROFESSOR EITELBERG   There's two different charges and two different articles.

CHAIRPERSON   Sure, okay.  Then the last issue I wanted to raise, in response to a question from both Mr Pithouse and Professor Eitelberg, you seem to acknowledge impliedly that you, I think the word you used, that you would be critical on platforms within the internal fora and you think you are entitled to be quite critical, and that it was wrong to leak the report.  Much of the statement led by the witnesses you called, I'm not quite sure we can regard them as expert witnesses, but let's say for a minute that we hypothetically regard them as expert witnesses, seemed to suggest that freedom of speech supersedes all other factors, including contractual obligations of confidentiality, and even went as far as suggesting that the university's reputation can be impaired because it is a public organisation.  Do you share those views?  I think what I'm trying to establish, you say that the leaking of report you're opposed to the leaking of the report, does that mean you implicitly acknowledge it, leave aside the question of who leaked it, we know that it's in issue, but you seem to accept that the leaking of that report before it has gone to council and in a way which is not done officially, is damaging to the university, am I correct?  ‑‑‑  You've mixed four different things here.

Maybe you can start the last one, because I think you can see that I'm trying to ...[interjection].  ‑‑‑  Okay.  There's four different things, but let me start from the bottom.

Okay.  ‑‑‑  Is it damaging to the university, and in my view, in my philosophy, my definition of the university is different to the management's view.  They see themselves as the university ...[inaudible - speaking simultaneously].

Sorry, sorry to interrupt.  I don't want to interrupt you.  I know you want to make the distinction.  I'm talking about the university as an institution, not Professor Makgoba or Professor Chetty, I'm talking about the university as an institution.  ‑‑‑  Ja, the question is it damaging to the institution or to the university?

To the institution.  ‑‑‑  To the institution.

As an entity known as the university.  ‑‑‑  Causing damage, I mean is saying something that would be harmful and would be negative.

Yes.  ‑‑‑  And I do not hold that view.  Sometimes you write about something and you are critical about something, then it doesn't mean that it's damaging or negative.  I mean ...[inaudible] in my issues, I work as an academic.  When we write something in a book, the best thing is for me to give it to my peers for them to criticise it and we openly talk about it.  It doesn't mean it's damaging to me.  It helps me to improve.  I mean here we're talking about things openly in the press or in the media, I mean it's not abnormal for my organisation to always speak in the press and it doesn't mean that speaking in the press or speaking about issue about the university in the press is damaging.  I think being open and critical is in a way sort of building a democratic you know, university or society.  The workers only experience democracy in their own workplace.  They do not experience democracy in the whole country.  So, you only experience it here, and we experience it through our trade union.  So, we practice it through them and we don't see that or I don't see that as damaging the university or damaging the institution.

No, no, when I talked about damaging I spoke specifically about the leaking of the report.  I asked you general questions.  ‑‑‑  Yes.

But then I honed in on the leaking of the report.  So, when I talk about damaging, I'm using the report as an example of something which I thought - I'm establishing your attitude, because you said that when you were called about the leaking of the report you were quite shocked, and you participated in drafting a statement condemning that leak, although you ended up not issuing it because there was not agreement on it.  That seems to imply to me that there is an implicit acceptance from you that the leaking of the report is damaging.  So, I'm establishing whether in fact my interpretation is correct and if so, not ...[interjection].  ‑‑‑  Let me go through my thoughts.

Sure, sure.  ‑‑‑  And maybe help me to establish - okay, so I'll just think aloud.

Sure.  ‑‑‑  The first statement is that we are critical in many platforms and internal platforms, but we also critical in the media, we as COMSA.  We are different from the other unions.  So, a different forum for us will also be in the media.

Okay.  ‑‑‑  I think it's a bit different.  Is it wrong to leak the report.  It is unprocedural, it's not the proper procedure, it's not the agreement, it is not in good faith.  The good faith or the procedure which will be is that here we all sit together as a task team, work together, we tried to build a relationship, we spent six months trying to build relationship, we've been very ...[inaudible] and we were all very constructive and we tried our best to respect each other's views and say, "Okay now, we've had this strike, we don't want another strike.  We want to work together.  How can we resolve the governance of this thing.  We sit together and we come up with this report" and then it's supposed to go through, and then this does not go through to council ...[inaudible].

Okay.  ‑‑‑  It doesn't proceed there.  So, that may lend some idea to what's my attitude towards the report not going through, but in terms of procedure, procedurally I mean it was not in good faith in that event.  About the contract, I mean I'm one of the authors of the conditions of service.  I participated in drafting the conditions of service and that is the supreme document.  The other supreme document is the recognition agreement of unions which we have, and I at the very beginning, I said we have the UDW policies and procedures where we go for a very, for example, a very informal inquiry and not like a disciplinary hearing kind of thing.  But the question you're asking is about the contract and the freedom of speech.  Yes, I agree with you that once you sign the contract, the contract is binding and in my view, that contract is what we wanted and that is what we have for our working hours, for all the other conditions of service, our pensions, our bonus or whatever it may be, including disciplinary procedures and not just a grievance procedure, because here specifically what I'm unhappy with is the disciplinary procedure.  It's not following what I perceived as the contract between the union and the university and the procedures that we should be following, and I disputed that.  The freedom of speech, I'm not a lawyer, but I know that freedom of speech is a constitutional right and this is one of the struggles and fight is that we are trying to implement that.  It's similar to the struggle that we have about housing or about security you know, where people are guaranteed certain rights, but it's just not affordable or we're not implementing those things, or the IDPs are just not working for whatever reason, but my understanding of the freedom of speech is a constitutional right which means that it's a very, very broad principle, a very major principle that we need to uphold which cannot be violated.  But it's a very different thing to the contract.  I mean you're asking me is that different or does it supersede ...[inaudible].  It's two different things.  Okay, maybe in my thinking, I'm thinking whatever you are saying or doing is not unlawful, as long as whatever you are saying is not unlawful and it is in line with both parts.  So, you cannot do something that's in contradiction with your contract.  I don't now if ...[inaudible].

Yes, yes.  No, I think I was really following up from what the FXI person was saying, and clearly the issue of freedom of speech, I think Professor Eitelberg raised it, if you write in a journal like this and you disagree with say someone like Professor Chetty on this theory, I don't know, the sociological concepts and you have a very vigorous debate about it, the university would not prohibit that, and even if you have a debate with I presume Professor Makgoba on matters which are academic, even matters about governance of the university, that within the university and within your forum in the union you can have that critical engagement.  I presume that that would mean that freedom of speech would mean that you would be able to have those engagements without fear of persecution?  ‑‑‑  No, I think there's two parts to that.  One is that the management is very clear that we must not criticise management.  They've made that statement in the press in a recent article and repeatedly at forums that we cannot be critical of management.  We can talk about our research, but don't be critical of management.

Are there forums that members of staff engage management on?  ‑‑‑  Yes, in senate, in the institutional forum, in the vice‑chancellor's thing and the lived experience is that the minute you be critical or you talk about the cricket box, or you talk about the degree scandal, whatever it is, that people are now victimised and threatened and intimidated.  That is the trend and that is what we've established and agreed with the management, that that is the current trend.  Intimidation and bullying which I term ...[inaudible] leadership, which we agreed that needs to change to a democratic ...[interjection].

And I presume that the senate report, the one that was leaked, that was going to be discussed by the senate?

MS UNKNOWN   No, it wasn't the senate report that was leaked.

PROFESSOR EITELBERG   It was the council subcommittee on management and related issues.

CHAIRPERSON   Yes, okay.  So, that is the one that is still going to the council?

PROFESSOR EITELBERG   Yes.

CHAIRPERSON   Okay.  I just wanted to find out one last question.  When did the actual leaking of that report take place, that is the report referred to in charge 4?  ‑‑‑  [SECOND T5B CONTINUES AS FOLLOWS]  There's an editorial on the 20 something.

Okay.  ‑‑‑  It was after that that the unions and management ...[interjection].

PROFESSOR EITELBERG   Can I have a point of clarity.  It's the Mercury article on 25 September and then on the 26th, but the first indication was document No 9, enquiry from Amelia Naidoo, on 13 September refers to that document.

CHAIRPERSON   So, it's assumed that by then already the document was available.  So, in the middle of the other issues around the photograph.

PROFESSOR EITELBERG   The university can't say when it was leaked, but it was ...[interjection].

CHAIRPERSON   Okay, by 13 September it was already.

MR PITHOUSE   [Inaudible].

CHAIRPERSON   Okay.  Just one last issue around Miss or Mrs Nortje.  When she spoke, she said that - you gave evidence that she consulted you in the drafting of the statement and she regularly called you when she needed to do something and she consulted with you, and you say you spoke to her and you had several phone calls and this was at the time that this was an issue around the leaking.  That doesn't give me the impression that your relationship was so bad you know, it gives a different - she gave a completely different impression from what you were giving in terms of the state of the relationship.  There is common cause I think that there was some form of tension, but she says it wasn't really with you.  ‑‑‑  I wouldn't go and have a beer with her, I mean ...[inaudible].

Yes, but you would continue speaking to her?  ‑‑‑  But I maintained a professional relationship.

And she consulted you on this occasion about the statement?  ‑‑‑  She has to because we work in the same union.

Okay.  ‑‑‑  She cannot go and make a statement on her own.

Okay.  ‑‑‑  I mean there has to be consultation and it has to be maybe in the form of a Round Robin to say do we support the Christmas bonus.

Okay.  ‑‑‑  So, that's a completely professional relationship.

Okay.  I have no further questions.

MR PITHOUSE   Can I ask one question?

CHAIRPERSON   Okay.

QUESTIONS BY MR PITHOUSE ARISING FROM CHAIRPERSON'S QUESTIONS   It's just this issue of what Fazel thought about the leaking.  You were asking whether it was a bad thing.  I mean when you were speaking first, I got the impression that you gave an answer to that question which is interesting and I think it takes us through ...[inaudible].  So, I'm going to put it to you in simple English, because it's ...[inaudible] and you can tell me if it's accurate or not.  I mean I am under the impression that you are saying that the leaking was bad and that you participated in writing a document that states that and so on, not because of the legal considerations or contractual considerations, but because you in effect along with others spent a huge amount of time in this process of developing a shared understanding with management and that it was just loyalty to that process rather than a contractual or legal issues that had ...[inaudible].  Is that understanding correct?  ‑‑‑  [Inaudible].  We did that together as a team, so you've broken the team up.  Now, you're becoming the football manager you know, ...[inaudible].

Okay.  [Inaudible].

CHAIRPERSON   Ja, no look, I was really trying to establish around the issue of damage and he doesn't have to agree or disagree with me.  I just wanting to establish his attitude to some of the allegations or the assertions or the views expressed by your witnesses, witnesses that spoke on his behalf, that seems to imply that the university can't suffer damages no matter what beliefs are.

MR PITHOUSE   Sure.

CHAIRPERSON   And that in any case, even if they do suffer damage, it's par for the cause.  I wanted to establish what his approach would be because I got the impression earlier on that he said the leak was damaging for whatever reason, but it was damaging for the reputation of the university, I don't know.  So, you seem to be saying now you were upset because it damaged the trust that had been built up, not necessarily that it damaged the reputation of the university?  ‑‑‑  You see the different parts okay, of which one of them ...[inaudible] is how do you measure damage to the institution or the university.  We heard earlier that there were comments about the funding and we ...[inaudible] doing detailed analysis of the funding and we measured the university in terms of student funding, government's funding, bursary income, donor funding which is a small percentage ...[inaudible].  The majority comes from the government funding and the students, and what influences those factors and what has a major impact in what we've agreed with the management now is a completely holistic approach in terms of ...[inaudible] the approach.  How you would grow the university is to have an approach which is holistic and would increase income in various ways, even in terms of publishing articles.  If I publish an article I get 20 000, but the university gets X amount, if I produce a PhD the university gets 500 000.  So, it's worth like, sorry to say, in terms of commercialising, if we produce 10 PhD students that would be R5 million.  So, I mean if you want to bring money in then we should rather focus on that kind of producing PhDs and ...[inaudible], I mean which is commercialisation, but that is how you would generate income.  That's one way of looking at it.

But reputation is far more than just money.  ‑‑‑  Yes.

So, I thought that was just one ...[interjection].  ‑‑‑  And one of the ways which we look at it is the student numbers, and one of the things that has happened now is the capping of student numbers and that has come through your management and through the government, where they have capped student numbers and that has had a negative effect ...[inaudible], because we're supposed to have 43 500 students, we actually now have just under 40 000 students.  So, I think that ...[interjection].

PROFESSOR EITELBERG   Madam Chair, I don't know where this goes, because it really is completely a one-sided discussion and an uninformed discussion of what makes the university work and what are the student/staff ratios and why the government has capped the numbers and what's the standard of teaching and what ...[inaudible].

MR PITHOUSE   [Inaudible]... donor funds and other student income that will depend on what happened in the newspapers.

CHAIRPERSON   Ja.

MR PITHOUSE   I think he's just trying to answer ...[interjection].

CHAIRPERSON   You see, my question is not, because I think reputation is broader, I really was trying to explore the concept of reputation.  My reputation and your reputation in your environment or with a journalist who was here from ukzndaba was saying he was concerned because his reputation as a journalist, if he wrote something that was faulty or not correct, he was concerned.  So, whether it's an institution, what we say in law a natural person or a legal person, it is accepted in law that you have a reputation.  Now, if I'm saying the university, I'm taking it in the broader sense, not in the legal sense that if I want to be attached to a particular institution, I want to feel proud that I'm part of an institution that is held in high regard outside the walls of the institution, but if you constantly have stories in the press about the institution, that it's mismanaged, and I'm not using this, you know, there are various institutions, for instance the Department of Home Affairs you know, though that may be a long shot, but I mean there are so many stories about the Department of Home Affairs, I don't think people who walk in there every day they are not proud to be part of that, and a university is even more important because you also attract students.  You want to say, "We have the best scientists in the world", like UCT and you can do that quite well and then you could have one part of the university that doesn't function properly and things happen there, degrees are handed out.  So, I'm using that as an example, and if things are said about the university that are not true or that are distorted, in other words, a university has a reputation and that reputation can be damaged, and that reputation is not purely, what is the word, it's not purely measured in terms of monetary, "Can I get donor funding", it's but one of the things.  It's also about do the lecturers who work here, do they want to be attached to a university that is seen as chaotic, and do the students want to come here you know, and so when I say reputation in terms of the institution, my question to you was a question, as I say, leaking that report and something that has not yet been discussed and debated, do you believe that it's damaging to the reputation of this thing?  I mean you don't have to say yes or no.  ‑‑‑  Exactly, I think let me make a quick reflection of my own personal choice.  I chose UDW in the 90s, because we came from a history of strike and protest and of critical engagement, and I did not want to go to Natal University which came from high standards so-called, because that was my perception ...[inaudible] certain view.  High standards in terms of what?  It's not a first world country, but in terms of the society and the community they do virtually offer no community work, but UDW was a leader in terms of strikes, protests and people might see that as chaos and chaotic or whatever, but I saw that as being a place of critical engagement ...[inaudible].  So, I chose to be in a place and I chose UDW because I believed that that is what I wanted, that is what I saw ...[inaudible].

And so you'd be proud to be associated with that?  ‑‑‑  Yes.

And in those days the issue of struggle and things was very important.  The things have changed slightly, but for then that was a university that someone like yourself would be proud to be associated with.  Anyway, I think we quickly have to - sorry, Professor Eitelberg?

PROFESSOR EITELBERG   I also request a question of clarity on the material that came out during your questioning.

CHAIRPERSON   Okay.  Can you just tell him that I'm coming.

MS UNKNOWN   Yes, I don't think he's going to wait.

CHAIRPERSON   No, no, it will be five minutes and I'm out.  I just want to talk about the way forward.

MS UNKNOWN   Has he gone?  Ja, he's gone.  He's not prepared to wait.

CHAIRPERSON   When did he come?

MS UNKNOWN   He probably got there at 9:00.

CHAIRPERSON   But we didn't know, but look we can't, this is important.  Okay.

PROFESSOR EITELBERG   If it wasn't improper, I would offer to take you.

MS UNKNOWN   I'll take Christine.

QUESTIONS BY PROFESSOR EITELBERG ARISING FROM CHAIRPERSON'S QUESTIONS   It came out as a result to the Chairperson's question that, Mr Fazel Khan, you actually took part in drafting the conditions of service of the university, is that correct?  ‑‑‑  Yes.

Then you must be aware that annexure B to those conditions of service, four pages of that, prescribe in great detail the procedure to follow grievances.  Are you familiar of the gist after step No 1, there is a time or place where a staff member and union prepares notes of grievance for personal use?  Now, you as a person who was involved in drafting that document, you as a person who is quite high up in the union, how can you pretend you did not know that, that you were instructed to follow that grievance procedure when you had a grievance against Professor Chetty or anyone else for that matter in relation to the article you have sent out?  ‑‑‑  I didn't dispute having ...[inaudible] grievance procedure, I disputed about the disciplinary procedure.

No, no, why did you ignore it, because clearly you went to the newspapers before you ...[interjection].

MR PITHOUSE   No, he didn't say he went to the newspapers ...[inaudible].

PROFESSOR EITELBERG   Sorry, ...[inaudible].  You spoke to the newspapers and that you aired your grievances with the newspapers before having followed this procedure.  ‑‑‑  [Inaudible]... there's nothing that ...[inaudible] that I was speaking to the media.  There's nothing wrong with speaking to the media.

But there is some ...[interjection].  ‑‑‑  There's nothing written down we've agreed on what the policy and about speaking to the media.  It's not in the conditions of service.

It's a guide for grievance procedure and grievance form.  Did you follow that grievance procedure?  ‑‑‑  Speaking to the media is not part of that.

I know, that's why I asked the question.  Did you follow the grievance procedure here?  ‑‑‑  It's not there and ...[inaudible].

My question is, did you ...[interjection].  ‑‑‑  It's not there.

Okay, let me put it differently.  Did you attempt at least to follow this grievance procedure?  ‑‑‑  But that was the conciliation meeting with Chetty.

Did you approach the person immediately in charge of you?  This is the step ...[inaudible] of step No 1.  ‑‑‑  In this context that would not apply because that will be my school director ...[inaudible] unless he is not here.  It would be his line manager which would be the vice‑chancellor.

Did you attempt to follow that procedure?  ‑‑‑  I could not go to the vice‑chancellor ...[inaudible].  You can't go to mediation.

Did you consult a union as it says here to follow the grievance procedure?  ‑‑‑  Yes, I went to my union and my union organised the conciliation meeting.

We agreed that it wasn't a conciliation meeting.  ‑‑‑  No, we didn't agree that.

All right.  There is no conciliation meeting here.  You did not follow the steps, I put it to you.  ‑‑‑  My understanding is that I tried to ...[inaudible].  The principle of the grievance procedure is try to resolve things amicably or try to resolve things internally, because what ...[interjection].

It's not general, it is very detailed.  Did you follow the steps?  ‑‑‑  No, that is ...[inaudible] as an academic lecturer I'll be following the steps.  This is a union PRO who has a problem with the university voice.

No, I'm referring to you as a researcher having a problem of your name not appearing in an article ...[inaudible].  Is that not academic?  ‑‑‑  [Inaudible].

Well, you can't chose both sides.  ‑‑‑  [Inaudible].

Okay, I have no further questions.

NO FURTHER QUESTIONS BY PROFESSOR EITELBERG   

MR PITHOUSE   I've just got the last one.

CHAIRPERSON   Okay.

RE-EXAMINATION BY MR PITHOUSE   Fazel, in your understanding of the conditions of service, as someone that helped to draft them and worked around ...[inaudible] for some time, is there anything there that states that if there's an issue that a staff member has and they get a phone call from a journalist, that they should not speak to the journalist?  Is there anything at all that states that?  ‑‑‑  There is no rule, there is no policy, there is no procedure about speaking to the media.

Thank you.

NO FURTHER QUESTIONS BY MR PITHOUSE

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

CHAIRPERSON   Thank you very much for what was a very, very long - no, I need this on record.

MS UNKNOWN   Yes.

CHAIRPERSON   Thank you so much.  I think both Mr Pithouse and Professor Eitelberg, you have been excellent lawyers.  I must say I'm very impressed with the way you handled yourselves and the thoroughness in the questioning, and I just hope you don't mind my interventions, they were mostly aimed at trying to get clarity and more focus.  What I would like to propose now is how we proceed further.  I've decided that the best way for all of us is to wait for the transcripts.  The transcripts will be given to both yourselves and you will then make closing submissions.  I think from the point of view of the university, the university should establish factually from the evidence that they've led that they have shown on a balance of probability, which is this thing, that the charges have been proved.  Conversely Mr Khan and his representative should show us why the evidence led here is not sufficient to satisfy the charges.  I think you must extract those things that assist your case, and I think you also should argue, where you can, the law.  Professor Eitelberg has submitted various cases.  On your side, you've submitted some case law.  You can respond to them, make submissions.  I'm particularly interested, and I know I've asked the question, maybe Mr Khan is not in a position to argue it, but if you need to deal with the issue of damage, the reputation of the university, because it's a separate element, especially since your witnesses, Mr Pithouse, has argued that really it's hardly likely that an institution such as a university can be damaged by a report.  I'm not sure whether that - he said it's a statement.  Remember I asked him what authority is there for that.  I think you won't find legal authority for that, but if you want to make any submissions on that please do.  Probably it's more in the domain of submissions than a question I can ask from Mr Khan.  I think timing, I've tried to talk to Phyllis and at this point there is 20 tapes and she's told me that ...[interjection].

MS UNKNOWN   No, there's eight tapes and it takes me a minimum of five hours.  So, I'm not going to do it in time.

CHAIRPERSON   We'll try to talk during lunch about just times and we thought that it would take until next Friday which is, I don't have a calendar.

PROFESSOR EITELBERG   1 December.

CHAIRPERSON   No, no, it's 1 December the day after tomorrow.

MS UNKNOWN   Yes, no, it's not the 1st.

PROFESSOR EITELBERG   It's the next Friday.

MS UNKNOWN   I could never do that in two days.

CHAIRPERSON   It will be the 8th.  I'm still hoping that I could ask Shane to ...[interjection].

MS UNKNOWN   I'm going to try.

CHAIRPERSON   Yes, and I'm very grateful.

MS UNKNOWN   If the voices are a lot clearer than the other it will be quicker.

CHAIRPERSON   Ja.  So, if she has it on the 8th, what I'd like to do is give you three days to respond, because I think you can prepare some stuff now.

MR PITHOUSE   Sorry, what is Friday?

CHAIRPERSON   8th.

MS UNKNOWN   No, the 8th is a Wednesday.  The Friday is the 10th.

PROFESSOR EITELBERG   Are you looking at the same ...[interjection].

CHAIRPERSON   No, no, it's not.

MS UNKNOWN   Oh, I'm looking at November, sorry.

CHAIRPERSON   It's the 8th next Friday.

MS UNKNOWN   Yes, it's Friday the 8th.  Sorry, you're right.

MR PITHOUSE   Would that be three working days?

PROFESSOR EITELBERG   No, don't worry, the university's definition of a day is a working day in student rules.  [LAUGHTER]  I happen to be the chairman of the university's rules committee.

MR PITHOUSE   We have common cause ...[inaudible] working days.

MS UNKNOWN   The things is, what I can do to help you is, as I complete a tape I can send it to you.  I can send it to all of you and then at least you've got something to go on with as I go along, and I can keep passing the tapes.  So, the last part of the discussion which is Fazel's, unless I start with Fazel's, I can start with Fazel's testimony first and then go to the beginning.

PROFESSOR EITELBERG   The pagination goes to the ...[inaudible].

CHAIRPERSON   Ja, I think let's do them as they are.

MS UNKNOWN   I can easily, when we do a final document, you know, take Fazel's and put it at the end.

CHAIRPERSON   I think you just try and get through them as we go in order, but the point I think I want us to make, and we can switch this off and just agree finally.  [Machine off/on]  So, if I can just summarise what we agreed.  The transcripts will, the university and Mr Khan, can wait for the transcript because I think that's what you've requested anyway, isn't it?  So, I don't have an objection.  So, the transcripts will be sent to the parties by Friday, the 8th.  By 13 December, that is Wednesday midnight, closing statements will be sent in to me, both from the university and from Mr Khan and I thereafter will attempt to get a decision out hopefully before Christmas.  If the decision is a guilty verdict, then I will ask for submissions in mitigation also in writing.  Clearly if the charges are dismissed then that's the end of the story, and at that time that I do so I will give people a limit.

MR PITHOUSE   Chair, one question about the written closing statements.  I feel like a student asking this question.

CHAIRPERSON   Fine.

MR PITHOUSE   [Inaudible]... asked this particular question, but I think I understand ... [Machine off]
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