Tuesday, April 17, 2007

ARGUMENTS IN MITIGATION FOR FAZEL KHAN

Fazel Khan has spent his whole adult life at the University of KwaZulu-Natal and one of its constituent institutions, the University of Durban-Westville. He has been a worker, a student, a student leader, an academic, and a union leader at this institution. In the hearing he spoke movingly and with absolute integrity, an integrity that was in no way questioned by the prosecution, about his deep commitment to this institution and, indeed, even his love for it. 

It is true enough that Mr. Khan’s views on how the institution should be run and where it should be headed differ in some respects from those of the management. But the university is not a corporation – it is a collegial collectivity in a democratic state. He has every right as a citizen and as an academic to have and to express views that differ from the management. Indeed it is well known that the United Nations indicates that it is, precisely, the right of academics to be critical of the management of the institutions where they work that sets a University apart form a commercial training institution. Moreover that views that Mr. Khan takes with regard to the corporatisation of the University are hardly the reckless idiosyncrasies of a lone maverick.

On the contrary Mr. Khan is a published expert on the matter and his views on this question are influenced by the path breaking work undertaken from the late 1980s by the Council for the Development of Social Science Research in Africa, which is a Pan-African project based in Senegal, and the Committee for Academic Freedom in Africa, which is a Pan-African organization of African academics now working in the United States. Both of these organizations argued that World Bank ‘reforms’ of higher education in Africa were in fact resulting in the exclusion of poor students, a move away from collegial governance towards an authoritarian corporate style managerialism, the radical curtailment of spaces for the development of independent critique and a profoundly constraining subordination to the research agendas of International Financial Institutions and Western governments via the increased power of donors with regard to African universities. 

Mr. Khan is currently the elected acting head of the largest union on the campus and in the recent round of wage negotiations he was elected to chair the negotiating committee of all four unions operating on the campus. He would not have been elected to these positions if there was not wide support for his views on the state and future of the University nor would he have been elected to such a position if he was a ‘reckless’ person. In the hearing and the arguments in defense of Mr. Khan it was also noted that in a recent book a large number of his peers (the book had 52 authors) took the extraordinary step of dedicating that book to him, a young academic at the beginning of his career. It is clear that Mr. Khan enjoys respect across the university from workers and academics and from staff from both of the two constituent institutions. Moreover Mr. Khan also received moving statements of support from the 30 000 strong shack dweller’s organization Abahlali baseMjondolo for whom he had made the film which was reported on in UKZNdaba. This is not an unimportant factor given that the University’s mission statement which commits the institution to precisely this kind of innovative and progressive social outreach. 
The views that Mr. Khan has expressed about the role and nature of universities in both his academic work and his role as an elected union leader are views that no management can simply wish away. At some point there will have to be a negotiation between academic staff, workers, students and management with a view to finding common ground and working towards a shared vision. Expelling Mr. Khan from the University will only exacerbate the current tensions and in fact, given the widespread support for Mr. Khan, risks doing major damage to the relations between staff and management. 
However some kind of a move towards reconciliation and a willingness to develop a shared vision for the future would enable the University to begin to develop a sense of common purpose. Mr. Khan has always made it clear that he desires a good faith search for common ground. In the specific matter of this disciplinary hearing it is noticeable that when it became clear that Mr. Khan and the management, in the person of Prof. Dasarath Chetty, were taking different views on why Mr. Khan had been excised from both the picture and the text of the story in UKZNdaba on the film that Mr. Khan had directed Mr. Khan immediately sought mediation and negotiation in order to arrive at a common understanding. He was immediately prepared to issue a combined press statement should such a common understanding be reached. However the response from the management, again in the person of Prof. Chetty, was to immediately respond with an attempt to instituted disciplinary action of the most severe kind. If the University wishes to move forward the time has come to step back from this kind of hostility and to undertake a process of mediation. This will not be seen as a humiliation for the management. On the contrary in a time of such acute tension between staff and management an act of grace will be widely welcomed and could inaugurate a new era.
With regard to the arguments in aggravation the following points need to be made:

· It is claimed that Mr. Khan persisted with false allegations to the media after he had been informed of the true facts. Mr. Khan has never denied that he did answer questions put to him by the press in which he expressed a different view on the matter at hand to that expressed by Professor Chetty after he had received an email from Professor Chetty in which Professor Chetty’s views were explained. He explained that this was because he did not accept the accuracy of Professor Chetty’s views. This is his right as an academic and as a citizen. However it was Mr. Khan that sought a meditation that could enable the two to come to a common understanding on the matter and Prof. Chetty who responded by immediately undertaking disciplinary action and thereby making it impossible for such a common understanding to be reached. If Prof. Chetty has responded positively to Mr. Khan’s request for mediation this matter could have been resolved speedily and without damage to the university’s reputation.
· It is claimed that Mr. Khan made no correction in the press. This is true. However Mr. Khan always made it quite clear that he would be prepared to issue a joint statement should a common understanding on the matter be reached after mediation, negotiation or some sort of good faith discussion. Because Prof. Chetty rejected this route and went straight to severe disciplinary action it was not possible to reach a common understanding and issue a joint press statement. The impediment to the issuing of a joint statement was clearly the actions of Prof. Chetty. It should also be noted that UKZNdaba has never corrected the excision of Mr. Khan from the photograph and text of the article in question nor apologised for the excision.
· It may be true that the reference to Stalin was damaging to the University. However Mr. Khan did not make the reference to Stalin. He can not be held responsible for this. The reference to Stalin was reported as being one widely made by staff members at the University. It was the excision of Mr. Khan from the photograph in UKZNdaba that led to staff members making the reference to Stalin and to this being reported in the newspaper. This would have happened irrespective of whether or not Mr. Khan had answered the questions put to him by the press. 
· It is argued that Mr. Khan has been in breach of the fiduciary duty that he owes the University by allowing his interests to conflict with those of his employer. There is no doubt that Mr. Khan has taken a position against certain actions of Prof. Chetty. However Prof. Chetty is not the University and his interests can not automatically be conflated with those of the University. Prof. Chetty is an employee of the University who has temporary stewardship over a particular portfolio. The University is not a private corporation. It is a very large entity constituted by its founding documents and which includes the Council, the Senate, Convocation, the staff and students and also, precisely because it is not a corporation, the broader community which has various kinds of relationships with, and stakes in, the institution. The fact that Mr. Khan has continued to be elected into important positions by the non-academic and academic staff and to receive extraordinary public support from academics and from community organizations outside the University after these events unfolded indicates that large parts of the institution and its broader constituency continue to hold him in very high regard. In fact it seems clear that the majority of the people that constitute the University see Mr. Khan as unusually committed to the institution. In part this may well be because of rather than in spite of the fact that he has taken critical positions with regard to certain decisions taken by individuals in management.

· It is argued that Mr. Khan’s actions as a reckless individual have resulted in harm to the rebuilding of a relationship of trust between the management and the unions. It is clear that the unions are seeking to rebuild trust in the University, and are actively doing so by participation in various processes. Yet it was Mr. Khan who was elected to chair the joint team comprised by all 4 unions to undertake this year’s wage negotiations. Mr. Khan very clearly enjoys very strong support from all 4 unions. It is abundantly clear the staff at UKZN, workers and academics and former UDW and former UN staff do not share the view of Mr. Khan and his actions that is expressed in the arguments for aggravation. This fact will need to be taken very seriously if the management are serious about building a relationship of trust with the unions.
· It is true that Mr. Khan has not changed his views on the matter at hand. However this does not, as it is claimed, indicate a fundamental and irreparable breakdown in relations. Mr. Khan has consistently and actively sought some sort of mediation or negotiation between himself and Prof. Chetty in order to arrive at a common understanding as to why he was excised from UKZNdaba. Mr. Khan has also made it quite clear that should this be achieved that he will happily make this common understanding public. Therefore it can in no way be argued that Mr. Khan has not actively sought to resolve this matter. It is Prof. Chetty who has blocked all attempts at resolving this amicably.

· It is claimed that the fact that Mr. Khan estimated that he spent 20% of his time on teaching is an aggravating factor. This is patently ridiculous. For a start the hearing undertook no serious investigation in Mr. Khan’s widely acclaimed work as a teacher and so his performance in this regard is simply not relevant. But even if it were it is in fact entirely typical for an academic in a department without undergraduate students to spend 20% of their time, or in many and in fact most instances considerably less, on teaching.
· It is also argued that a final aggravating factor is that Mr. Khan has not produced a doctorate or ‘scientific research publication’. Again this question is clearly irrelevant to the matter at hand and neither the quantity nor the quality of Mr. Khan’s research was investigated in the hearing. In any event his PhD research is proceeding well and his publications include a accredited academic articles, a book review, newspaper articles, book chapters and teaching manuals and, of course, a film that continues to be screened and acclaimed world wide. His research record is way better than average.

The University of Kwa-Zulu is a hugely important social institution. Its fate is of critical regional and national importance. Given Mr. Khan’s stature in the institution and the wider community, as well as the intense media interest in this case, the decision that will now be taken with regard to Mr. Khan is likely to be of major significance to the immediate future of the institution and, in particular, the relationship between staff and management and the University’s reputation in the wider public. A decision in favour of some form of reconciliation would be a fair decision given Mr. Khan’s obvious, and in this hearing unquestioned, commitment to the institution. It would, in view of the support that Mr. Khan enjoys on the campus, be a widely popular decision that could inaugurate a new and better era for relations within the institution and, therefore, for the institution and its public reputation.
